October 2017 Edition

Instructions
.
All the text in red are links. Click on that text to go to the relevant page.
1

2

3

4

5

6

7

Click on one of the above in the top menu
(numbered arrow pointing to the icon):
1 = Zoom-in
2 = Zoom-out
3 = View actual size
4 = Fit to page
5 = View full screen
6 = Print
7 = Download newsletter

1

2

3

4

5

Click on one of the above in the bottom menu
(numbered arrow pointing to the icon):
1 = Go back to cover page
2 = Go back a page
4 = Go forward a page
5 = Skip to the last page

Alternatively, click and drag on any corner of the pages with your mouse
cursor to turn over the pages (just like you would do if you were reading a
printed magazine).

Contents
From AC
Page 4

From AC HAS
Page 9

- Click on text to navigate to the page -

From the Council for Medical
Schemes
Page 23

From the Office of the
Pension Funds Adjudicator
Page 24

From AC Proofed
Page 12

From the FSB

From the National Credit
Regulator

Page 16

Page 24

Interesting things we
From National Treasury		 have read
Page 20

From the FAIS Ombud		
Page 22

From the Information
Regulator (POPIA)
Page 23

Page 25

From AC
Can Insurers Cope with the Regulator’s Requirements when they
Outsource?
It was more than five years ago when the first
clear guidelines for outsourcing were published.
Directive 159.A.I defined ‘outsourcing’ as an
arrangement of any form between an insurer
and another person, whether that person is
supervised under any law or not, in terms of
which that party performs a function or an
activity, whether directly or by sub-outsourcing,
which would otherwise be performed by
the insurer itself. This definition was further
amplified when the Financial Sector Regulation
Act (FSRA) was signed into law in August this year.

Despite this clear definition, some insurers believed that the Directive did not refer
to binders. In the months that followed, the Regulator explained in several industry
presentations that the Directive was over-arching and addressed every aspect of
outsourcing, including binder agreements.
To further clarify the importance of the Directive in relation to binders, in 2013
the FSB issued Information Letter 3 which confirmed that the Directive sets out
the general and over-arching requirements to which an insurer must comply when
outsourcing any aspect of its insurance business. This was followed by a 17-page
document published by the FSB in 2015 entitled, “Binder Regulations Thematic
Review: Key Findings Report”, in which the FSB highlighted issues of
non-compliance of many insurers.
The one area of non-compliance that seemed to apply to most insurers was the fact
that, although appropriate levels of due diligence were employed prior to commencing
business relationships with binder-holders, there were significant disparities in the
quality and effectiveness of the ongoing monitoring of existing binder arrangements.
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The fact that the FSB views outsourcing as distasteful is unquestionable. In the draft
Prudential Standards published in April 2017, the FSB states
“While outsourcing of certain general functions may improve the efficiency of a
regulated entity, outsourcing of its core functions runs contrary to the essence of
prudential licensing”.

There can be no doubt that outsourcing the underwriting of insurance risk and the
settlement of claims are core insurer functions.
The broad authorities granted to the Financial Services Conduct Authority (FSCA) in
terms of the FSRA will enable the FSCA to be more intrusive than ever before, and the
methods employed by insurers to monitor binder-holders will be very close to the top
of the FSCA’s investigation list when carrying out site visits. Prudential Standards GOI
1 and GOI 5 will no doubt be the tools that the FSCA will use in this respect.
Click here and here to download a copy of these in draft form.
Despite insurers’ reassurance that full monitoring of their binder-holders is being
carried out, as compliance officers appointed to more than 50 Underwriting Managers,
and even more brokers with binder facilities, our experience is that most insurers do
very little in the way of monitoring that complies with requirements. They do regularly
monitor the performance of binder-holders to examine loss ratios and occasionally
they hold operational meetings with Underwriting Managers, but their focus tends to
be limited to financial performance and underwriting results.
In a few cases, mainly in respect of the larger insurer with appropriate resources,
monitoring is broadened but this, in our experience, is rare. Even with the larger
insurer, we have seen very little evidence that indicates that insurers are continuously
assessing and/or addressing market conduct risks relating to the distribution and
servicing of policies through binder mandates.
We believe that there are two primary reasons for this. Firstly, unless the insurer is
large enough to warrant the employment of sufficient compliance specialists, they do
not have the resources to carry out the function properly. The second reason is that
very few insurers have the appropriate tools to do the job.
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As a registered compliance practice, this is what we do for a living. We have the
resources, the tools and the experience to do exactly what the FSCA is asking insurers
to do, and we operate throughout South Africa.

Conduct of Business Report (CoBR)

The penultimate article on how best to plan for this new format report. Click here to
download a copy.
We will finalise this initial advisory series in the last edition of the AC Newsletter for
2017 due to be released early in December.

When is an IT back-up not a back-up?

The answer is simple: when it does not work! As you know, we always look for
evidence that our clients’ IT back-ups are in place and effective. Recently a client
supplied us with written confirmation that the system had been tested, which was being
done on a weekly basis and we had often been at the offices when the IT provider
arrived and performed the test. So, when the client was hacked (yes, it does happen to
small businesses) and their data held for ransom, they turned to their back-ups, only to
find that there was no data in the back-ups at all. Despite all the assurances and visits,
the process was not effective. The moral of the story is that you must get actual data
restored as part of your testing; reliance on a letter that says all is well simply won’t be
good enough when you need your data back.
Click here to read an article in FANews dealing with the recent Institute of Risk
Managers annual conference that, among other things, highlights the fact that smaller
companies continue to believe they are not under threat of cyber-crimes.
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Is data lost through a leak worse than a loss through hacking?

The recent “hack” in South Africa where some 30 million IDs and related personal
information have been compromised made headlines in October. The debate has been
over whether it was a hack or a leak? The result is the same, but it just seems that
much worse if it was “just plain negligence” as one IT expert has stated. Click here
to read one of the articles on the incident. This includes a link to check if your details
were included in the 30 million.

This incident highlights the need to get going with a review of your data protection
standards and the related training, not just because POPIA says so, but because it could
save your reputation, money and many hours of aggravation.

Advice at renewal stage

We have had cause to discuss this aspect with our colleagues because of a variety of
client incidents and questions where the process followed at renewal time came into
question.
These included:
• A FAIS Ombud complaint where the Ombud was questioning the broker as to
why a key policy condition was not highlighted within the renewal process.

• A broker, who during a monitoring process, stated that they felt simply sending
the insurers a renewal schedule on a short-term policy to a client was sufficient
as they “had known the client for a long time”.
• The broker who went out of their way to contact every single client at renewal
to discuss the details and were worried that some clients were not getting the
correct advice when they could/would not make time to talk or see the broker.

Because of our discussions, we have updated our Guidance Note on the advice process
to better reflect our guidance on handling the renewal process considering your
obligations under the FAIS General Code of Conduct.
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Click here to access our website www.associatedcompliance.co.za and remember you
will need your password to access the AC Manual. The Guidance Note is in Section 17
- Furnishing Advice.
On the subject of renewals it will soon be the Medical Aid renewal season and we
came across the following article from Risk Africa on the six questions to ask as part
of the renewal process: READ MORE
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From AC HAS
It is Employment Equity Reporting time! Designated
employers are busy collating data, reflecting on annual
staff movements, editing and checking Employment
Equity policies, and hopefully, taking something out
of this process. Here is a reminder of why we are
performing this mundane and routine task…
The purpose of the Employment Equity Act, No. 55 of 1998, is to promote equal
opportunities and fair treatment to all in the workplace by eliminating unfair
discrimination. But do we understand exactly what is meant by unfair discrimination?
Unfair discrimination is when you are treated differently or less favourably compared
to other people, and that your dignity as a human being is affected by such treatment.
Discrimination is regarded as unfair when it imposes burdens or withholds benefits
or opportunities from any person on one of the prohibited grounds listed in the Act,
namely: race, gender, pregnancy, ethnic or social origin, colour, sexual orientation,
age, disability, religion, conscience, belief, culture, language and birth, etc.
The Employment Equity Act further elaborates and unequivocally states that

“harassment of an employee is a form of unfair discrimination in the workplace and is
prohibited on any one, or a combination of grounds of unfair discrimination listed in
subsection (1) …”

as above.
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This raises the following question: why are we reading more and more news reports
related to sexual harassment and sexual assault these days? Are you 100% sure that
your workplace is harassment-free? Are you confident that in 10 years’ time your
Company’s name is not going to appear on News24 linked to a Harvey Weinstein or
a Danny Jordaan situation? Or maybe you find out that a Manager and his secretary
in your company are sexually harassing the 10 interns that you recently employed,
similar to the school Principal and his teacher that were recently exposed at a high
school in KwaZulu-Natal?
Sadly, employees that are victim to sexual harassment are often too scared to come
forward for fear of victimisation or a loss of opportunities. It is therefore vitally
important for employees and employers alike to know their rights in this regard so
that when you are confronted with such a situation that you handle the situation
appropriately.
1.

Make sure that you and your employees are very clear on what constitutes sexual
harassment.
Sexual harassment is any unwanted sexual conduct of a persistent or abusive
nature made by a person who knows or ought to reasonably know that such
attention is unwanted. The word “unwanted” sets it apart. Any workplace
conduct that is unwelcome and has a sexual tone can be deemed sexual
harassment. It is a violation of individual and personal rights and every employer
has to treat it as a serious offence.

2.
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There are different forms of sexual harassment.

Sexual harassment can include unwelcome physical, verbal or non-verbal
conduct.

3.

Liability of the employer – the employer has an obligation to take a sexual
harassment allegation seriously.
EEA Section 60: If it is alleged that an employee, while at work, contravened
a provision of this Act, or engaged in any conduct that, if engaged in by that
employee’s employer, would constitute a contravention of a provision of this
Act, the alleged conduct must immediately be brought to the attention of the
employer. The employer must consult all relevant parties and must take the
necessary steps to eliminate the alleged conduct and comply with the provisions
of this Act. If the employer fails to take the necessary steps referred to in
subsection (2) and it is proved that the employee has contravened the relevant
provision, the employer must be deemed also to have contravened this provision.

4.

Make sure that you have a policy that explicitly prohibits any form of harassment
in the workplace.
You want to create and maintain a working environment which promotes dignity
and respect of all employees. Let your employees know that you won’t tolerate
or allow any conduct that goes against the ethic of respect and dignity for all.

5.

Define the steps that you will take to deal with sexual harassment in the workplace.
1.

Advice and assistance

2.

Options to resolve a problem

4.

Disciplinary action

3.

Investigation

Look out for the Guidance note: Sexual Harassment in the Workplace which will be
added to the HR Manual on our website, www.associatedcompliance.co.za during
November 2017. Should you require any further information with regards to the above,
kindly mail bronwynn@associatedcompliance.co.za.
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From AC Proofed
Writing an email isn’t hard, but figuring out how
to sign off can be a real challenge. The way you
end your email can be the perfect way to ruin
what you’ve just written.
You need to end your communication in such a
way that conveys gravitas, but without literally
spelling out

“This letter was written and sent by a functional member of society who knows how to
accomplish things, including fancy letter closings.”

The key to a good ending is to match the tone of what’s come before it. If your letter is
work-related, you need to be business-like but not overly brusque, personable but not
suspiciously congenial.
If you had written a letter, take a moment to imagine the recipient sitting at their
desk, opening your envelope with a letter opener (who even has those anymore?) and
reading in rapt attention until your ending, where you wrote: “affectionately.”

Wrap it up with one meaningful sentence

Whether you’re giving feedback, scheduling a meeting, or querying something, you
want your communication to end concisely, so that the receiver knows what to do, and
where they stand.
Here are some of the least appropriate ways to sign off your correspondence.
Yours faithfully or Yours sincerely

Unless the letter is going to the President or the Queen, avoid this one at all costs. Way
too formal!
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Thanks

This can come across as a bit abrupt. You can, however, say thank you and then end
off your email with an appropriate salutation.
TTYL, TAFN, etc. (huh?)

Avoid slang and acronyms, like TTYL (“talk to you later”) or TAFN (“that’s all for
now”). These are unprofessional and confusing.
Sincerely

This is very formal, and could seem cold. However, if you started with “dear” then it
could be appropriate.
Lots of Love

Save this one for your private emails, even if you are really friendly with the person to
whom you’re sending your email.
xoxo

Save this one for really for dear friends and people with whom you are even more
intimate.
Warmly

Avoid this one. It makes no sense – you wouldn’t say “Coldly” if you were writing a
rude email to someone (not that you would do that anyway).
Cheers

To me, this one seems like you want to be Australian (or British). It can come across as
a bit pretentious, so it’s best to avoid it.
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Using your first initial

This one can be a bit confusing. Unless you know someone well, it’s annoying because
you aren’t telling them what to call you.
[nothing at all]

You wouldn’t end a phone call off without saying goodbye, so it’s rude to end off an
email or letter without a salutation.
Yours

Whose? Mine? Yours what? You’d use this one in a letter to your husband, your wife,
or a similar significant other.
Yours truly

This reminds me of a song. Avoid it; you are not serenading the person you are writing
to. This isn’t your wedding speech, so it might come across as quite fake.
Awaiting your reply | Please get back to me ASAP

These may be a bit presumptuous. What if the person doesn’t want to reply to you, or
can’t reply as soon as you want them to?
Please do not hesitate to contact me

If someone has something that they want to ask you, they are not going to hesitate.
Emojis

Very unprofessional and quite puerile. You must neva.
I’ve told you what you are not supposed to do; it would only be right if I told you the
most appropriate way.
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Best regards

This is the best and safest choice. It’s inoffensive, and almost universally appropriate.
You could also use Regards.
Kind regards

This one strikes a balance between formality and closeness. If you don’t want to be too
friendly but are worried about seeming stuffy or standoffish, this is a good option.
Think about the results that you would like to receive when sending an email. Do you
want someone to do something? Is there a call to action? Are you informing them, or is
it simply a friendly reminder? One you have that in mind, then you can end your email
appropriately.
If you need help with proofreading and document layout, call me – I’ll do my best to
make you look good.
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From the FSB
Juristic Representatives and the collection of premium

Last month, Notice 124 was issued that allowed Juristic Representatives to collection
premium if mandated to do so by an insurer. This notice has been re-issued as the
aspect of needing an IGF was not clear. To quote from the amended notice:
“The current definition of juristic representative in the exemption, published under
FAIS Notice 124 of 2017, creates the impression that the juristic representative is
required to enter into and maintain a guarantee policy or contract as contemplated in
Part 4 of the Short-term Insurance Regulations irrespective of whether it is appointed
by a long-term or short-term insurer.
The purpose of the amendment is to clarify that the requirement to enter into and
maintain such guarantee policy or contract only applies to a juristic representative that
renders the specific financial service on behalf of a short-term insurer.”

The actual notice can be downloaded by clicking here.
Two newsletters from the regulator this month:

The FSB Bulletin

Several articles on Twin Peaks and the Financial Sector Regulation Act from differing
perspectives that are worth a read. Click here to download a copy.

Twin Peaks

The second issue: Click here to download a copy. A useful summary of some of the
key aspects of the Act. Given that this will be the basis of the regulatory framework,
best you understand it as well as you can.
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Industry sector reports

Two reports on the status of the Short- and Long-term markets as at 30 June 2017:
Click here to download the Short-term report and here for the Long-Term Report.

Lloyds and Branches of Foreign Re-insurers

Draft Governance and Operational standards for these two operators within the market
have been released. They are based on the standards already released for local insurers,
but have been amended to recognise the differences in how they are structured and are
a recognition that a “one-size-fits-all” approach cannot be adopted.
Click below to download the one relevant to you.
Governance and Operational Standard for Lloyd’s (For those operating with Lloyds,
these will set the standards for how Lloyds will be conducting their due diligence
processes as referred to in this Newsletter’s lead article for local insurers)
Governance and Operational Standard for Branches of Foreign Reinsurers (GOB)

Withdrawn Guidance Note

The FSB has withdrawn the Guideline on the Determination of Reappointment of
Debarred Representatives. We are unsure as to why, as no explanatory note was
supplied with the notice. We can only assume it has something to do with the promised
release of the new Fit & Proper standards.

17

On the subject of the Fit & Proper standards:
• The release date has now been set as 31 October, but at the time of going to
press, admittedly a few days before that date we had heard that there were some
system issues that needed to be completed that would support the new standards.
• We understand that the FSB will be allowing the current approved qualification
list to fall away and be replaced by a system which will see the professional
bodies within the financial sector approving qualifications. There is still some
work to do to reach the stage where this process becomes reality, but it should
produce a much more effective process.

Pension Funds Act

The Registrar of Pension Funds is proposing to increase the administrative penalty in
terms of the Pension Funds Act from R1,000 a day to R4,000 a day from 1 December
2017.

Jurisdiction of the FSB’s Enforcement Committee

The FSB recently won a High Court challenge to its Enforcement Committee’s
jurisdiction. To quote from the attached article by ENSafrica:
“The decision will no doubt please the FSB. Its ability to deal with market abuse via its
Enforcement Committee is an efficient, informal and inexpensive process, relative to
a ponderous criminal prosecution, and enables the FSB to be more agile and adroit in
policing market abuse”

Click here to download the full report on the court case.
The Enforcement committee was also busy issuing a fine to Refinery 5 (Pty) Ltd, an
FSP who traded in a licence category for which it was not licenced. The trading was
for a period of three months during which time they earnt commission of R6,000. The
fine was R20,000.
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We really would like the FSB to provide the background to these cases. In this case for
example, did they submit an application but start trading too soon? Did they simply
ignore the need to be licenced? Or did they not understand the product they were
dealing in demanded a new licence category? And what about the role of the insurers
with whom they did business - what action was taken against them?

Code of Conduct for parties utilising Securities Financing
Transactions (“SFT”) in the South African Securities Markets

A draft Code of Conduct has been issued. Click here to download a copy of the press
release if you are involved in this sector.
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From National Treasury
Insurance Bill: Additional amendments issued for public comment.
The period provided for these comments has come and gone. In fact, the period
allowed was only nine working days, which tells us that the process is almost over,
and that a release can’t be that far away, although we have said that before!
The amendments deal with the following:
• The amendments to Schedule 1 seek to further support the conduct mandate of
the Financial Sector Conduct Authority, as well certain corrections.

• The amendments to Schedule 3 seek to clarify the approach to transitioning the
registration of insurers under the existing Long- and Short-term Insurance Act to
licences under the Bill (once enacted).
Click below to have a read:
Schedule 1
Schedule 3

Virtual Currencies – a Warning

Treasury issued a warning on the use of these currencies. Click here to download a
copy.
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A known and Trusted Ombud System for All

This consultation document issued in late September starts to present potential changes
with the new regulatory framework. There are three options proposed in the document:
• Model 1: A hybrid model building on current FSR Act provisions

• Model 2: Centralised model, establishing a single statutory Ombud scheme
• Model 3: Industry Ombuds with strong oversight by the Ombud Council

Click here to download the full paper. Deadline for submission of comments is 30
November 2017.
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From the FAIS Ombud
Groenewald determination

Another property syndication matter where the order was to pay R1,000,000. This is
interesting in that this is the first case that we are aware of where the Ombud’s office
made a recommendation to the Respondent to settle the matter, which they rejected. It
was only at that point that the Ombud went into a full determination. The result was
the same, but at least the respondent had an opportunity to debate the recommendation.
For a variety of reasons, that are set out in the determination, this case has taken 11
years to reach a conclusion, but when you are two retirees dependent on the income
from your investments, this is unacceptably slow.
Click here to download the determination.
In another ShareMax matter that went to the High Court because of the values
involved, Oosthuizen V Castro the court found in favour of the Plaintiff, a widow, and
was awarded just over R2,7m.
An interesting twist in this case was that the insurer of the Defendant’s Professional
Indemnity policy was seeking to repudiate liability based on an exclusion clause.
However, the Judge made an order that they must indemnify the Defendant, a ruling
now being appealed by the insurer. Refer paragraph 61 of the court ruling for the
views of the judge on the exclusion clauses – should make interesting reading for all
involved in the PI market for FSPs. Click here to download the ruling.
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From the Information Regulator (POPIA)
Draft regulations have been published. Click here to download a copy of the
regulations and here for the notice.
The deadline for submission of comments is 7 November 2017.
Item 4 is of most interest as it sets out the role of the Information Officer. We think
the time has come to start applying your mind as to who will fulfil that role within
your organisation as it would likely be that person who will develop your standards to
ensure compliance with the Act.
The Notice also invites comment on the need of insurers, medical schemes and
medical scheme administrators to have separate regulations dealing with how a
person’s health records should be handled. Interestingly, no mention of the broker in
this.
If you would like any assistance with your assessment and implementation, please talk
to your compliance officer.

From the Council for Medical Schemes
The 2016/17 annual report has been released. Click here to download the main report.
Click here to read the full article which continues on their website.
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From the Office of the Pension Fund Adjudicator
The 2016/17 report has been released. Click here to download the report.

The following article from Risk Africa provides a good summary of the key points
READ MORE

From the National Credit Regulator
The regulator flexed its muscles this month by issuing a compliance notice against
BMW Financial Services. Click here to download the notice. It involves the financing
of ‘on the road costs’ that the Regulator alleges are in breach of Section 102 of the
National Credit Act. Click here to download details of what is allowed and should be
refunded to the client. Later in the month a similar notice was issued to VW Financial
Services.
BMW have stated they will be appealing this decision. At the time of going to press,
we had not seen VW’s reaction, but it is expected to be the same. These appeals will
be closely watched by the entire motor industry as the financing of the full on the road
costs, which may contain items not permitted by the Act, within the credit agreement
is common practice.
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Interesting Things We Have Read
Insurance Gateway

Chatbots: Have a read and then imagine your
compliance process asking the “bot” some questions
on what they did and why. Click here.
Maybe we need a Compliance Bot?
FAIS Debarment Does Not Entitle Dishonest Representative to Damages: A
rather technical article by Patrick Bracher of Norton Rose Fulbright on the rights of
a debarred representative to sue for damages because of their debarment. Despite its
rather technical legal approach, we are sure you will get the message – you don’t get
rights if the debarment was justified. Click here to read more.
Market Regulation - Dissimilar Twins: A not so positive article by Allan Greenblo,
Editorial Director Today’s Trustee on the practicalities of creating the Financial
Conduct Authority. Click here to read more.
Insurer launches an “app” to assist brokers identify risks for their clients. A useful tool
in the analysis process it seems. Click here to read more.

FANews

A Collective Voice Shouts the Loudest: An interview with the in-coming CEO of
the IISA Thokozile Mahlangu. Why would this be interesting to read? Well, given the
role of the IISA in the proposed CPD standards and likely influence in the approval of
qualifications within the Fit & Proper standards, best you understand the new thinking
that will be driving this organisation.
Click here to read the full article which continues on our website.
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Industry Statistics: The latest summary provided via Pi Financial Services Intelligence
(www.pifsi.com.sg)

“There were 11,223 FSPs in the industry on 30 September ‘17, up from 10,635 in total
12 months ago, and with 1,224 new entrants over the 12-month period (there were
also some exits, giving a net increase of 588). Total Rep headcount was 161,243 on 30
September ‘17, up 0.4% over 3 months and up 2.3% over 12 months, but this total Rep
figure includes various forms of double counting and we estimate the true number of
individuals at 146,275.”
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