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From AC
Juristic representatives – the
latest developments

There have been a number of practical issues
that have arisen since the new Section 13(1)
(c) arrangements came into effect in July
2015. These were directed to the FSB to seek
clarity on these and related matters. This has
resulted in a further communication from
the FSB by way of Circular 4 of 2015. We
felt that the issues were important enough
to warrant a special AC Newsletter that we issued on 15 September 2015. Click here to
download a copy. This contains a link to enable you to download both the original FSB
Guidance Note as well as Circular 4.
It is important that you assess the implications on your own FSP. Our Newsletter sets out
the implications per type of FSP i.e.:
• Insurers/UMAs,

• FSPs who are binder holders,

• FSPs that employ representatives, and
• Representatives themselves.

Where you have been asked to sign - or have already signed - agreements commonly
referred to as tripartite agreements, these will effectively no longer be valid and it is
important that corrective action is taken.
We will of course be addressing these implications when we meet with you over the
coming months.
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Irregularity reporting

Last month’s Newsletter had a summary of our responsibilities in this regard, which
we hope is well understood by all. Given the importance of the matter we also sent
a personalised follow-up letter to the primary contact person at each client to further
reinforce the standard being adopted. We will follow-up with each client as and when
we next meet and will discuss any specific matters.

Financial statements and application for exemption from being
audited

We last wrote about this and the new rules implemented by the FSB in our July 2015
Newsletter. We have had a few teething problems with the process, not least of which
have been:
• “Do I need to be audited or reviewed?” We have found a simple guide to this
issued by the South African Institute of Professional Accountants (SAIPA) which
can be downloaded here.
• “How do I work out my public interest score?” This is required when
completing Annexure A that accompanies your financial statements. Nexia
SAB&T developed a useful calculator to help in this regard which can be
obtained by clicking here.

Ongoing solvency assessment by an FSP

Establishing if your FSP is solvent as defined by FAIS is meant to be an ongoing
responsibility and not an annual event when your annual financial statements are
submitted to the FSB. It is also not something to be done only when we conduct a
monitoring visit. We either ask for the year-to-date management accounts or completion
and return of our financial solvency declaration by the key individual. We often find that
the required detail is not available when we visit, despite providing the declaration with
our meeting reminders, and have to chase these up post-meeting, which is not effective
for you or ourselves.
We are finding that as most management accounts are, or at least can be, produced in
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Excel it makes sense that our declaration sheet be added to the management pack issued.
This will mean that there is an ongoing assessment of solvency every month as part of
the management information supplied to you by your bookkeeper/accountant/auditor.
We
would
like
to
recommend
that
the
declaration be provided
to the necessary person
and let’s get that monthly
assessment working as
intended.
Note that because of
potential human error
we can’t accept financial
solvency
declarations
completed by hand – please
use the spreadsheet as it is
intended.

Adding a representative to the FSP registers - what challenges do
we come across?

The addition of representatives to a license is something we handle every day, but it is a
process that has its own problems. For example:
• If the prospective representative doesn’t know their “Date of First Appointment”
(DOFA):

−− This is vital, given that this information drives the “Fit & Proper” requirements
and the potential for supervision. Once we have the required DOFA authorisation
form, requests for this information can take a few weeks and this is why we
encourage clients to use our LexisNexis driven “Refchecked Advanced service”
(see our website under “Services”).

• Requests to add representatives without the most basic of information (e.g.
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employment history, qualifications and even the required ‘Approved license
categories’):

−− The FSB’s FSP5 form is vital, as is AC’s supplementary questionnaire, but
these are often not supplied with the request to add a representative and even
when they are, critical information is often missing.
(As a matter of interest, we have formally asked, via CISA, to have the FSP5 form
upgraded to have all the required information in one official FSB document.)
The supplementary questionnaire enables us to establish the following:
−− “Fit & Proper” requirements: If the representative was previously registered in
the transitional period (i.e. prior to 2010) then “Fit & Proper” standards differ.

−− RE5 qualification deadline - if this has not yet been passed.

−− Supervision requirements: e.g. knowledge of the person’s product category
experience is essential, because certain categories may be ‘new’ to the
prospective representative when transferring to another FSP.
−− Application of the “five year rule”: i.e. representatives re-joining the industry
after a break of five years or more may have supervision requirements that
apply for a short period.
• The above shortfalls are compounded when the request to add a person to
the register is received, after the prospective representative has already been
employed by the FSP. As you know an FSP has up to 15 days in which to add
a new representative, however missing details can cause this time limit to be
exceeded.
In the past we have always tried to add people where we can, but increasingly we are
encountering problems later, when we then establish actual DOFA dates or qualifications
and find that the detail is contrary to what we, or the FSP, have been previously advised.
This can mean the FSP is in breach of the FAIS Act and Regulations by providing a
mandate to a person who does not qualify for such appointment.
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When this is linked to the employment of said person, and they now have to be advised
that they cannot act as a representative or at best now need to be ‘under supervision’, it
creates its own problems for all concerned.
For the above reasons we have to be a little stricter in the registration process for new
representatives. From now on the following details will be required before we can add
a new representative:
• The person’s name and contact details,
• Representative registration history,
• Employment history,

• Qualification details and adequate copies of certificates (including RE5 and
RE1),

• Signed authorisation for DOFA request (or proof if ‘Refchecked doc’ has been
used), and
• Copy of ID book.

If the representative is not a South African citizen i.e. doesn’t have a valid RSA ID book,
the following additional documents are required:
• A copy of the person’s passport,
• Work permit, and

• SAQA equivalency for foreign qualification.
The standard paperwork to be used is (click on each one to download a copy);
• FSP5 form.

• Representative supplementary questionnaire.
• DOFA authorisation form.
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Have you yet to start your POPI project?

Here is another piece of (draft) legislation that also deals with the protection of
information – the Cybercrimes and Cyber Security Bill. It is currently published for
comment and the deadline for comments is 30 November 2015. The Bill deals with the
need to protect electronic data, be it stored or transmitted and includes, amongst other
things, the information of a “financial institution”.
Click here to access a copy of the Bill as well as the discussion document released.
And here for a short article on the Bill from Norton Rose.
If you are about to start or are busy with a POPI assessment, we recommend that you
take a look at the Bill because there may well be an overlap or even duplication of
requirements which could be addressed at the same time.

Staff change

Unfortunately one of our compliance officer supervisees, Lucia Swart-Horn, has decided
that financial services compliance is not what she expected and has decided to leave us.
Where she was linked to a client’s account profile with the FSB this will now be updated.

From AC HAS
Worldwide, Human Resources Departments
face a number of challenges on a daily basis.
The HR Departments feel that they lack a
national identity, are not taken seriously at
senior management level and are often omitted
from participating in strategic business making
decisions. Articles such as “It’s time to blow
up HR” which was featured on the cover of the
July/August 2015 Harvard Business Review do
not boost the confidence of the profession by
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any stretch of the imagination. Ironically enough, a business cannot succeed, or survive,
without its people, and these people are sourced, trained, paid, assessed and nurtured by
…..The Human Resources Department….
An article by Dave Ulrich, a Professor and Management Consultant known for his
insight into Leadership and Human Resources, hits back at the HR-bashing Harvard
Business Review article and highlights how HR has evolved in the past 20 years. He
says that HR is not about HR, but the department that shapes business value, because
it starts with the business. The scorecard of an HR Department is the scorecard of the
business. HR is the window that connects the business with the customers through
staffing, training, employee productivity and organisational capabilities. Leading HR
Departments manage the workforce and the workplace, talent and teamwork, individual
competence and organisation capabilities.
So come on, fellow HR colleagues, pick up your chin and hold your head high – you have
a very important job to do! To prove this, the South African Board of People Practices
(SABPP) has launched the National HR Management Standards - a worldwide first,
and let me spell this out…. South Africa is the first country in the world that has launched
Management Standards for the Human Resources profession.
Professional business functions such as production, accounting and engineering have
clear standards of practice. There is, however, a total absence of HR standards. HR
Managers nationally are doing their best to ensure effective HR functions, but are doing
so in a vacuum with a lack of a common framework for people practices.
These standards are intended to set out the minimum set of HR practices that any
organisation (large or small) should have in place in order to build an aligned, engaged
and productive workforce that will achieve the organisation’s objectives.
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The 13 HR Management Standards are:
Business Strategy and HR alignment:
1.

Strategic HR Management

3.

HR Risk Management

2.

Talent Management

Functional/cross-functional HR Value Chain within the HR architecture framework:
4.

Workforce Planning

6.

Performance Management

5.
7.
8.
9.

10.
11.

12.

Learning and Development
Reward and Recognition
Employee Wellness

Employment Relations

Organisation Development
HR Service Delivery
HR Technology

Measurement of delivery and impact
13.

HR Measurement

The vision of implementing these standards
nationally is to improve the quality of HR
work irrespective of the location, industry
or organisation of the HR Professional.
Ultimately, HR professionalism will be
enhanced by reducing inconsistencies in the
profession.
The aim of the standards is intended to be
‘national’. It therefore supersedes company specific or industry approaches. (Accountants
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don’t adapt their approaches and standards to companies/industries – the industries and
companies conform to the accounting standards in their reporting.) Likewise, there will
therefore be an expectation from organisations to meet the National HR Management
Standards irrespective of company/industry perspectives.
In light of the above, and as a starting point, we have developed what we are calling
the HR Health Check that will enable us to provide a high level assessment of the
status of your compliance with
legislation and best practices in the
Human Resources arena. It covers
the following areas of focus:
• Recruitment and selection,
• Basic conditions of
employment,

• Training and development,
• Performance management,
• Disciplinary code and
procedures,

• Remuneration and incentives, and
• Statutory compliance.

The report has the same look and feel as our standard monitoring reports and will be
added as an addendum to that report as and when we do the HR Health Check. This
additional service will be provided at no additional cost to our clients, although any
additional work that may be requested subsequently will be quoted on a case-by-case
basis.
While the report can be provided for all clients, the initial focus will be the smallto medium-sized (by staff number) clients where there are usually no dedicated HR
resources. We will also start the roll out where there are little or no outstanding issues
that still need to be addressed with regard to your FAIS compliance risk management
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program so as not to take your eye of our primary objective of FAIS/FICA based
compliance.

From AC-Proofed
Is Text Speak Ruining Business
English Writing?

On 3 December 1992, a 22-year-old
Canadian test engineer sat down and
typed out a very simple message,
“Merry Christmas.” It flew over the
Vodafone network to the phone of one Richard Jarvis, and since then, we just haven’t
been able to stop texting.
Today, almost 23 years later, statistics provided by www.theguardian.com show that
WhatsApp has 700 million active users who are sending 30 billion messages every day.
That’s almost 350,000 messages a second!
Text messaging is so convenient because we are able to “access our peeps in a flash”.
Think about it - imagine not being able to send a message to your wife while you’re in
Pick ‘n Pay about missing items from the shopping list. How about “I’m having a drink
with the guys. See you later.” Very important!
With the “convenience” aspect, comes the “in a hurry, can’t type too many letters
or words” aspect. “What’s for dinner?” becomes “Wots 4 dnr?” and “See you later”
becomes “C U L8r”. There’s also the historical aspect of the days prior to smartphones,
when each button on the cell phone keyboard had three letters, and it was just so much
easier to use what has become known as txtspk. And you won’t be surprised to know
that many people still use that format, even though it’s just as easy to type the full word
on today’s phones. In addition, there was the cost aspect – txt msgs were limited to 160
characters, so people found creative ways to reduce the number of characters, without
losing the context of the message.
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This type of quick communication has now filtered through into our business lives
and has impacted on our general communication, and on business communication in
particular. ‘Txtspk’ leads to deficiencies in basic language skills, and shortcuts with
spelling, punctuation, and emoticons aren’t helping children and teenagers learn the
necessary writing and communication skills they need to take into their working life.
Some experts say that ‘casual communication’ such as text message lingo, instant
message abbreviations, emoticons, or even a quickly dashed off (and often misspelled)
message from your smartphone can shatter your chances of landing a new customer,
making a potential sale, or getting a certain job.
An email sent on your company address is a business record and as such represents your
brand and image. How would you feel as the CEO if your staff sent emails which do not
properly reflect your brand and company values? While some of your clients may forgive
the occasional typo, spelling mistake or casual communication, for others it could indicate
that you’re sloppy and not to be taken seriously. Those types of misunderstandings can
be costly when it comes to business.
Remember, there is a time and place for casual chatter. After the close of business,
customers are not your friends, so save the LOLs for non-work acquaintances. You don’t
know what might annoy someone, so the best plan is to keep it formal and professional.
Put together thoughtful sentences and support your written communications with a
polished verbal or personal presentation.
Business emails need to be properly structured, grammatically correct and spell-checked.
After all it would not be good to tell board members that “there’s a mistake in the board
pack. LOL!”
If all else fails, you can always call on AC-Proofed for assistance with compiling that
important email.
Next month, we’ll look at some simple tips on how to improve Business English writing.
ps. U cn thnk me 4 ths advice l8tr :-).
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From the FSB
2015 Insurance division regulatory seminar
The dates for this year’s seminar have been released:
Cape Town:
Pretoria:		

2 November
5 November

The topics for discussion will include:
• 2015 Insurance Bill,
• Micro insurance,
• RDR, and

• Twin Peaks.
We were going to provide a copy of the invitation and link to enable you to attend if you
wanted to but within a couple of hours of the release of the letter all seats in both Cape
Town and Pretoria had been booked – luckily we have one of the seats.

When is a director a key individual?

This has been a question asked many times over the years and is generally answered
by referring to the definitions (as are many queries to do with legislation generally and
FAIS specifically).
The term ‘key individual’ is defined in section 1(1) of the Act as follows:
“‘Key individual’, in relation to an authorised financial services provider, or a (juristic)
representative, carrying on business as –
a) a corporate or unincorporated body, a trust or a partnership, means any natural
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person responsible for managing or overseeing, either alone or together with other so
responsible persons, the activities of the body, trust or partnership relating to the rendering of any financial service; or

b) A corporate body or trust consisting of only one natural person as a member, director, shareholder or trustee, means any such natural person;”

The important aspect in the context of a recent license application is paragraph b) where
the only shareholder/director was not actually involved in the business on a day-to-day
basis and not even an insurance person and therefore did not, or to be more correct,
could not apply to be a key individual because of a lack of experience and qualification.
When we looked into the matter further, in conjunction with the applicant and the FSB,
the FSB gave us some additional input. They said that even within paragraph a) they
would see “managing” as defined in the Oxford English dictionary as meaning “having
executive control or authority” and “overseeing” as meaning “officially supervise”
(workers, work, etc.) and that they believe it is clear that key individuals in paragraph
a) would include persons in executive control such as directors, but subject of course to
executive control over activities relating to the rendering of financial services. Therefore
a finance director, HR director or a director appointed to look after the interests of one or
more shareholders who would not have executive control over the financial services (as
defined in FAIS) of a business need not be key individuals; those that do clearly must.
The question to be asked is whether all your
directors have been correctly registered as
key individuals or not when applying this
interpretation?

Supervising market conduct risk

The FSB have been doing some
presentations under this heading which
deal with the use of data to deliver fair
outcomes for clients. Aimed at insurers,
and therefore UMAs and ultimately brokers
with binders, it is a good indicator of what
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data will be needed in future. It also touches on the various areas that the regulatory
framework will be looking at. It is a useful presentation and a pity we were not actually
at one of the presentations as it is often what is said - rather than what is in the slide - that
is important. Click here to download a copy.

From the FAIS Ombud
Carazzo V Aquarius Insurance Consultants and Scolari (member and
key individual of Aquarius)

A case that revolved around the FSP’s poor handling of a motor claim and was found to
be in breach of Section 11 of the General Code of Conduct, which states:
“A provider must at all times have and effectively employ the resources, procedures and
appropriate technological systems that can reasonably be expected to eliminate, as far
as reasonably possible, the risk that clients, product suppliers and other providers or
representatives will suffer financial loss through theft, fraud, other dishonest acts, poor
administration, negligence, professional misconduct or culpable omissions.”

While there was some unusual background to the matter (i.e. the original administrator
closed down and had their FSP license revoked necessitating the appointment of another
administrator to handle the run-off claims), the fact was that Aquarius failed to prove they
had effectively handled their client’s claim which ultimately resulted in its repudiation
and the client losing just over R20,000.
Click here to download the full determination – read what went wrong and see if your
own systems could have dealt with the matter more effectively. The amount was small
but poor administration could result in much bigger losses. It is just one reason why
we constantly push our clients to have effective and relevant procedures that are well
documented and tested – it may save you a lot of money one day.
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Coolmac First For Service V Anshe Kruger

A case involving poorly arranged short-term cover. What is interesting is an apparent
arrangement between an employee of an insurer making referrals of business to the broker
– Kruger – for which they were paid some of the commission and an understanding, not
written, that the broker should not contact the “client” of the employee or the insurer.
The policy in question was written up without the broker speaking to or seeing the
client. A very odd relationship and, as it turns out, dangerous because the broker was
found wanting by the FAIS Ombud and ordered to pay the client’s uninsured loss.
FANews has a good summary of the case:

Click here to read the full article which continues on their website.
And a further summary from Moonstone:

Click here to read the article which continues on their website.

Collective Investment Schemes

Guidance Note on Paragraph 8(2)(f) of Board Notice 82 of 2014. This clarifies (hopefully)
the intention of the advertising standards on the performance of Schemes. Click here to
download a copy.
Clarity has also been provided on hedge funds and collective investment schemes.
Because this is generally not something our clients would be involved in we chose not to
provide all the details; if anyone would like to see the various Guidance Notes recently
released please contact us.
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Interesting things we have read
Insurance Gateway September 2015
FSB - Advice, the adviser and the
FIA are crucial factors in ensuring
good outcomes for financial services
consumers. An article from the FIA from
their recent roadshow. Is this how the
FSB are thinking, or as many may say are
they just paying lip service to this debate?
Read for yourself, click here.

RDR - Well-run practices have little to fearAn article on the possible - or is that likely impact of RDR on the local advisor population. To quote one part of the article:
“Financial advisers surveyed by NMG, locally and in the UK, seem confident that they
will weather the changes introduced by RDR. Their confidence stems from the fact that
they have reworked their businesses in readiness for the proposed changes.”

To read more click here.
Financial Sector Regulation Bill, 2015 – Summary from an article by Moonstone:
To read more click here.

TCF/RDR and insurer accountability: An article from Compliserve:
Click here to read more.

Regulatory reform and unintended consequences; an article from Moonstone:
Click here to read more.
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Medical schemes council annual report: Stats – useful or otherwise for your day-today medical aid broker:
Click here to read more.

FANews Magazine August 2015

A thorough report on the various financial planning software systems, which includes
details to what extent they include financial needs analysis, risk profile analysis and
other compliance tools. If you are in the market for such a system it’s well worth a read.

FANews

27/8: Is SA further down the road in financial advice sector? An article on how South
Africa compares to other major world financial markets – a positive read for the sceptics
and you won’t believe it if you are a pessimist.
Click here to read the full article which continues on their website.

Moonstone

We have reproduced this article in full because it gives a good view of what the market
can expect going forward from the new-look Market Conduct Regulator:
The “Draft Market Conduct
Framework” contains an example of
a short-term claim to show how the
new format, under Twin Peaks, will
allow the Regulator to act in a more
pre-emptive manner.
The Prudential Regulator will have
ensured that the financial institution
has sufficient capital to pay for any
claims that it receives, and that it can
meet its promises to the customer from a financial soundness perspective (to ensure that
it always has sufficient funds to meet its liabilities today and in future).
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The Market Conduct Regulator, on the other hand, will generally (and not on each claim)
consider whether the terms and conditions of motor vehicle insurance policies are fair
and readily understood by the customer before entering into an insurance policy, as well
as over the life of the policy. It should therefore be considering questions like:
• What is the claims ratio on the motor vehicle insurance product? If the claims
ratio is low, is this because the company has a strong bias to turn down
reasonable claims? Has the customer been made sufficiently aware of the
limitations of the insurance product, or his or her obligations in respect of the
policy (like a duty to report minor accidents even if these are privately repaired
and no claim is made)?
• Is the insurance for motor vehicles competing on product or on price? How
standardised is the car insurance? Is it easy for the customer to understand any
differences from the expected “standard” insurance policy for a car?
• Does the company and [where there is one] broker, continue to service the
customer after the product has been purchased or paid for? Does the company
automatically adjust the premiums?

• More fundamentally, why is it that only one-third of motor vehicles are insured?
Is the industry providing appropriate and affordable products to the mass retail
market? How can the insurance industry increase coverage to all vehicles on the
road?
The Market Conduct Regulator will assess from the Ombudsman for Short-Term
Insurance whether any regular problems in market conduct can be identified from the
Ombud’s process, whether companies have the right culture and response to customer
complaints received, and whether more regulatory interventions are necessary. In
addition, the Market Conduct Regulator will work with other regulators of financial
activity, for example the NCR, to examine loan features which have an indirect impact
on the cost or take-up of insurance products for motor vehicles. Questions can be asked
such as:
• Should a loan for a car go beyond four years given that it is a depreciating asset?
• Why should balloon and delayed payments be allowed for a car loan?
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The Market Conduct Regulator should also work with other non-financial regulators
such as the National Consumer Commission and the Competition Commission on the
following:
• Why do car manufacturers insist on original parts as a condition to maintain any
warranty? Is this a reasonable limitation to impose? Does it not impose undue
costs on insurance products?

• Should motor vehicle insurance be made compulsory? If it is, how do we ensure
that the industry provides significantly cheaper and standardised “Mzansi” type
products?
Lastly, the Market Conduct Regulator should set regulatory standards on motor vehicle
insurance products (as a combination of principles and rules), and take a risk-based
approach to closely monitor the more “risky” providers on a continuous basis, in order
to ensure that all contracts are in line with such standards. Where they are not, the
contract may be deemed to be illegal; the Regulator should respond strongly to compel
the institution to take corrective action, penalise the financial institution in breach and
offer redress to customers where appropriate to do so.
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