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From AC
This month’s Newsletter is a serious read
with some longer than usual articles. This
has been driven by the amount of proposed
and actual regulatory changes issued over
December (vis. Financial Sector Regulation
Bill, Market Conduct discussion document
and Board Notice 158) and the on-going
debates on other proposed changes (RDR) issued in October.

AC Human Assets Services (HAS)
of via our e-brochure released in December. To get a further copy of the brochure that
details the services offered click here or visit our website at www.associatedcompliance.
co.za
You will see that we now have a dedicated section of this newsletter for HAS where
relevant HR based advice will be provided each month in addition to the various
documents contained in the HAS section of our website.

Retail Distribution Review – further input
At the January meeting of the Compliance Institute FAIS Forum some of the proposals
were discussed. The SAIA held a meeting to discuss the full Retail Distribution Review
(RDR) proposal document the day before, which one of our members attended and offered
to lead a discussion on those aspects the Forum members saw as the most important.
The following is a summary of the discussion points.
General commentary from the SAIA perspective:
more targeted solutions are required.
They will be asking the FSB for clarity on a number of aspects to enable them
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to better respond overall to the proposals. It is not clear if the required feedback
will be provided in time
for this to happen.
A big challenge with the
RDR is that in many instances the document addresses Long-term issues
and states that the impact
on Short-term products is
also to be considered.
It is welcome that the
document which actually
acknowledges “no-adwhich they will accept.
In the past the FSB has
stuck to the view that all selling must have a component of advice. The key to
this is the FSB are planning to require FAIS registration for all sellers of insurance products, but such products will have to meet stringent simplicity require-

The letter denotes the proposal reference within the RDR document. We have added a
short note that provides the theme of the proposal but we would recommend you read
the full section of the RDR document to get the best out of this summary.
A (forms of advice)/K (Types of advisors):
A general discussion on the overall impact of these proposed models and its very likely
negative impact on the current broker model and whether or not wholesale changes will
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F (premium collection) – Any indication of who or what this “qualifying
intermediary” will be?
The consensus amongst insurers is that premium should be collected directly into the
insurer’s bank account, except in the non-traditional insurance space where the premium

I (Referrals and lead generation) – Will limitations be on-going or once off only?
Lead generation takes many forms, which are somewhat recognised in the proposal in
will be once-off payments only, but a limitation being applied if the fee is paid out of
commission seems unlikely, however it will have to be see what happens to commission…!

conduct for these entities (e.g. UMA’s)?
The intention is to correct abuses of Outsource arrangements to get extra income to

to developing “more tailored standards in relation to different types of outsourced

O (IFA status disclosure)/P (criteria for multi tied agents) – Is this fair on the broker
to do so?

V (Insurer tied agents) – Where differing product lines are sold not provided within
a “group” insurer this seems too restrictive. Why not a tied agent for ST with one
insurer plus for LT insurer plus medical aid?
that you should acknowledge a mixed status for different types of products even if they
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W (Juristic Reps and advice) – Given the changes why is this included as all will be
reps of the licence holder anyway?

Y (advisors can’t act for more than one company) – Many situations arise where an
FSP has multiple licences – will they now be forced to consolidate?

CC (insurer responsibility for multi tied advisors)/DD (and OFS’s)/EE (insurer
responsibility for non advice sales) – not sure how insurers will manage this. The
resources alone would be tremendous – not to mention the duplication across the
industry.
Besides the implications for resources of insurers will be the resistance from
intermediaries, particularly traditional brokers resisting their suite of 6+ insurers each

the client?
They are likely to be driven to “self-help” methods to buy what they should have been
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UU (commission for short term products)/WW (commission for non-advice
products) -Any indication if the basic commissions will reduce?

Any indication at what levels caps will be set?
Cannot say, but it will not be the current commission levels, except, perhaps for motor
will be required, which may mean that insurers will be expected to fork out a higher

The question was also asked on what impact any reduction of commission will have on

ZZ (binder fees)/BBB (outsourcing fees) – Are the proposed caps real or is this the

will end up being will need to depend on the complexity of the product services required

What will the impact be on the low income market?
Low-end income sector products are due to be largely dealt with under a Micro-insurance
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Relationship between insurers and brokers – Will the short-term sector now need
to introduce accreditation for all representatives in a similar way to the life and
medical aid sectors?
This seems inevitable with the proposal to drop the planned second level regulatory
exams (those intended to test product knowledge) in favor of insurers being forced to
ensure all representatives selling their products are adequately trained, which will be

What is the impact on the short-term “administrators”?
There was consensus that there are mixed standards in this space and that the current
regulatory framework does
not provide an adequate
proposed changes will force
this sector to rethink its
business model as it will likely
be excluded from being able
to charge an advice fee to
the client, will have reduced
fees from their binders and
outsource agreements and
will be unable to charge the
Given that the administrator
often has the smaller brokers
as its “sub broker” the loss of the current model that allows access to market places for
the small broker would mean these brokers would be unable to replace with their own
sector lacks a voice at this stage and it was suggested that they seek membership of the

Further reading material on RDR can be found in the KPMG summary, a copy of which
can be downloaded here.
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Debarment – further clarity provided to AC
We wrote on this subject in our October 2014 Newsletter. At that time we were promised
an article by Advocate Matome Thulare, head of enforcement at the FSB. This document
was recently provided and is reproduced below:
DEBARMENT BY A PROVIDER AND THE REQUIREMENT TO NOTIFY THE
REGISTRAR OF SUCH DEBARMENT WITHIN 15 DAYS
1. The duty to debar representatives – section 14(1)
that any representative of the provider who no longer complies with the requirements referred to in section 13(2)(a) or has contravened or failed to comply with
any provision of this Act in a material manner, is prohibited by such provider from
of the provider, and that the representative’s name, and the names of the key individual of the representative, are removed from the register referred to in section

The regulatory architecture of the FAIS Act is to be understood as follows:
a) For the Registrar, on application, to authorise market players to participate as

Sec 8 of the FAIS Act provide the context.
b)
tance of an agent (or intermediary) or a network of such agents or intermediaries
engaged as their employees or mandatories, to accept responsibility for the inipersons. Sec 13, read with Sec 8 of the FAIS Act, govern this issue.
The supervision of entry and debarment of representatives is therefore regulated by the
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2. What constitutes a
debarment in terms of Sec
14(1) of the FAIS Act
Debarment
concerns
the withdrawal of the
representative’s authority to
act on behalf of the provider
and the removal of the
representative’s name from
the Sec 13(3) register.
In practice it appears that
there is confusion as to whether a debarment can occur merely because the provider
has removed the name of the representative from its register. There is a view that a
provider complies with section 14(1) when it removes the representative from the
section 13(3) register and does no more. This view cannot be correct as it puts the cart
before the horse, proverbially speaking.
Debarment must be seen as a regulatory instrument intended to rid the industry of
incompetent and dishonest representatives. That said, due process must be followed
before a representative is debarred. It means that a representative who is alleged to
have committed acts of wrongdoing must be given the opportunity to respond to the
allegations. In most cases a disciplinary enquiry process would be followed to test the
allegations and determine the appropriate sanction. When notifying the representative
of a disciplinary enquiry, the provider must caution the representative that the latter’s
possible debarment in terms of section 14(1) will also be investigated and considered
at the enquiry.
The provider would not be in a position to determine whether a debarment is
appropriate until the disciplinary enquiry process is completed. In practice the
disciplinary processes may become complex and convoluted, thereby prolonging the
conclusion of the matter.
It is trite that fairness considerations would require that the representative’s name be
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maintained on the register of the provider until the decision to withdraw the authority
has been taken. In effect, it means that compliance with the requirements of Sec 14(3)
cannot be achieved until a decision to debar a representative is made. Put differently,
the requirement to remove the name of the representative from the register would
only operate as soon as the representative has been informed of the withdrawal of the
authority to act on behalf of the provider.
Therefore, the 15 days requirement in Sec 14(3) does not apply during the process
to determine whether the representative is guilty of the alleged misconduct. When

its register. If the provider removed the name of the representative from its register
impossible to effect the debarment.
In the circumstances postulated by Sec 14(1), if a comprehensive formal disciplinary
enquiry has been impossible, e.g. where the representative has absconded or
deliberately failed to attend, the enquiry must nonetheless proceed and evidence as
well as verdict recorded. The outcome must as far as possible be conveyed to the
representative, including that debarment will follow, and the reasons therefor.
The provider must withdraw the authority of the representative to act on its behalf
its statutorily imposed duties, the provider is obliged to comply with due process
and fair administrative action. It is inconceivable that the decision to withdraw the
authority of the representative to act on behalf of a provider can be made prior to the
conclusion of the due process. Invariably, the provider must retain the name of the
propriety of the representative. In so doing, the provider would not have violated any
law in so far as compliance with the requirements of section 14(1) of the FAIS Act is
concerned.
There is no liability against the provider for administrative penalties as contemplated
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in section 41(2) of the FAIS Act relating to non-compliance with section 14(3)

the debarment enquiry and upon withdrawal of the authority and removal of the
representative’s name from the register of the provider.
3. Conclusion
It is the statutory function of authorised providers to ensure that representative
who no longer complies with the requirements referred to in section 13(2)(a) or
has contravened or failed to comply with any provision of this Act in a material
This duty must be regarded as sacrosanct by providers and every effort must be made
service. The public interest consideration is important and must not be subordinated
to the interests of the individual representative. The regulatory framework enjoins
authorised providers to ensure that only appropriately mandated representatives are
speedily when instances of wrongdoing are brought to their knowledge. Failure to act
timeously may result in regulatory action being taken against the providers.
We would suggest this article form part of your debarment procedures. A copy of this
article can be downloaded here.
The Financial Sector Regulation Bill proposes further amendments to the debarment
process, namely:
The FSB will no longer have the authority to debar.
An appeals process for debarment will be introduced.
The 15 day reporting rule will be removed and replaced with a standard that
ment.

Moonstone RE exam timetable for 2015
The details for all exams have been published. A copy of the dates for exams in English
can be downloaded here and in Afrikaans here.
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From HAS

(HAS) insert in the newsletter!
Let’s kick 2015 off with the changes made to
the Labour Relations Act that came into effect
on 1 January 2015. Government Gazette
38317 was published on 19 December 2014,
with the new regulations coming into effect
on 1 January 2015. Employers are given a
three month period to align their practices with the new requirements.
The amendments are primarily focused around regulating all forms of employment and
to ensure that all groups of employees receive adequate protection and equal conditions
of work. Further amendments are around Organisational Rights, Strike procedures and
Dispute Resolution procedures which may not be relevant to the majority of us.
A summary of the amendments that I think are applicable to most of us, are as follows:
Some changes have been made with regards to the CCMA and to improve its
ability to function more effectively. The changes are mainly around giving the
CCMA more authority by removing the Labour Court in some of its current processes.
An amendment which could potentially affect a lot of you, is the additional protection that is introduced for non-standard employees. This includes:
Fixed-term employees
Temporary service employees (Labour broker employees)
Part time employees
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Fixed Term employees
Temporary employees
These LRA amendments do not apply to:

Part time employees

Workers whose earnings fall above the earnings threshold (current earnings threshold =
R205 433-30 p/a)
Small businesses (if you employ less than 10 employees)
Start-ups (where the employer employs less than 50 employees and has been operational for
less than 2 years)
As from 1 January 2015 these amendments apply to all non-standard employees
FT and TE employees with agreements that existed prior to 1 January 2015 have a 3 month
grace period and the provisions will become effective as from 1 April 2015

Fixed term contracts
should be for 3 months
or less. If an employee is
employed on a FTC for
longer than 3 months, then
the employee is deemed to
be a permanent employee,
unless (1) the nature of the
work is of a limited duration or (2) if the employer
can show that there is a
FTC, for example:
Graduates in training
programmes
The replacement
of an ill/absent employee

Temporary employees are
employees that are acquired through a Temporary Employment Service
(TES), or, a labour broker.
All Temporary Employment Services must be
registered as per the Employment Services Act.

Part Time Employees Is an
employee “who is remunerated wholly or partly
by reference to the time
that the employee works
and who works less hours
than a comparable full time

The amendments do not
apply to employees who
ordinarily work less than
24 hours a month for an
employer and during an
months of continuous employment with an employer

Non-citizens working on work permits
A position is funded
be an external source
Temporary increase
in work volume
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The employer must extend the FTC in writing
and must provide a reason
to justify the need for an
extension. If the employer
is unable to show a good
reason for FTC longer than
3 months or for an extension, then the contract is
invalid and the employee is
deemed to be a permanent
employee
term (FT) employees
should the FT exceed 3
months = after 3 months
a FT employee must be
treated “on a whole not
permanent employee and
must receive equal access
to opportunities and equal
opportunities to apply for
vacancies, as would a permanent employee.
-

The TES remains the employer of the employee, not
the client. There is however a joint and several liability between the TES and
the client for the employee
in terms of all provisions
in the Basic Conditions of
Employment Act (e.g. contracts of employment etc.).

-

Part time employees may
not be treated less favourably than comparable full
time employees.

Part time employees must
tion of a temporary emreceive equal access to opbeen extended to include a ployee is for an employee portunities as would a full
situation where a FT ememployed for a period not time employee. Such employee’s contract has been exceeding 3 months or
ployees must also be proterminated where the FT
who is a substitute for an
vided with access to trainemployee had a reasonemployee of the client who ing and skills development
able expectation of being
is temporarily absent, per- not less favourable that the
retained
forming “temporary
full time employee and
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nent basis but the employer
fails to offer such employment. If the employee can
prove such expectation,
then the employee may
now be appointed permanently. E.g. should, after
the FT contract has been
terminated, the FT employee be able to show that he
had a reasonable expectation to be appointed permanently, then the termination
of the FT contract can be
seen as an unfair dismissal.
Employers should therefore be cautious to

manent role for the client,
such a temporary employee
is deemed to be a permanent employee of the client.

must have the same access
to opportunities to apply
for vacancies as it provides
to full time employees.

When the employee is
deemed a permanent employee of the client, then
the client must take full
responsibility in the event
of a dismissal and the employee may not be treated
less favourable that the
client’s actual employees,
appointed in the same/similar positions.

PLEASE NOTE THAT THE ABOVE IS A SHORT SUMMARY OF CERTAIN
OF THE AMENDMENTS RELATING TO NON-STANDARD EMPLOYEES.

take some time to assess the contracts and the positions to ensure that you are complying
with the Labour Relations Act amendments. As noted above, you have three months in
which to align your practices with the new requirements.
Should you have any questions in terms of the above, please mail HAS@
associatedcompliance.co.za.
Remember to visit the AC Human Assets Services page on the AC website, www.
associatedcompliance.co.za
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documents will be added on a monthly basis – make sure you visit the website regularly!
After a long December break, you are enthusiastic and excited to get your head down
you have a leave form for a team member requesting two weeks annual leave….. What
to do? Watch out for the February newsletter or browse through the AC HAS page on
the website.

From the FSB
Two substantial documents were released in December:
Financial Sector Regulation Bill. This is the second draft and often referred to as
the Twin Peaks Bill, and
A discussion document under the heading “Treating Customers Fairly in the Fi-

Given the importance of these two documents we have reproduced the media release
from National Treasury:
National Treasury publishes a revised draft of the Financial Sector Regulation (FSR)
Bill1 for public comment. The revised Bill takes into account comments received on
-

Also being released is a discussion document “Treating Customers Fairly in the Finan-
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Second draft of the Financial Sector Regulation Bill

the possibility of regulatory arbitrage or forum shopping and close gaps in the regulatory system.

A response and explanatory document accompanies the FSR Bill and sets out further
the FSR Bill. Also accompanying the FSR Bill is a comments matrix detailing respons-

Minister of Finance.
-

Key changes have been made to the second draft Bill in order to:
ered and additional areas have been added to improve legal application;

in pursuit of their objectives;
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This has been done through explicit coordination and cooperation requirements;
-

both a prudential and a conduct perspective; and
Strengthen the ombuds system by creating a stronger central coordinating role for
the Financial Services Ombuds Council.
Treating Customers Fairly in the Financial Sector: A Market Conduct Policy Frame-

Also being released is a discussion document “Treating Customers Fairly in the Finan-

duct Authority (FSCA).
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consistently across the sector.
-

-

The FSR Bill released today does not take into account the recommendations made in
revised third version of the Bill is expected to be published for tabling in Parliament

Stakeholder engagement process
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Both these documents can be downloaded here:
FSR Bill (click here to download)
Market Conduct discussion document (click here to download)
The FSR Bill is heavy going as it is a draft piece of legislation and is written as such.
we, especially on the proposed changes to the FAIS Act.
The Market Conduct discussion document, whilst also a substantial read at just over 100
pages it is well written and a document that sets out where the industry is going – or at
least how National Treasury see it going and why they believe the changes are needed.
We would recommend that this document be read.
We are currently working on a presentation/summary of the key aspects from these
documents and the RDR with the intention of providing you with enough information to
enable you to see how your business may be affected and what changes may be needed
to take advantage of or mitigate the risks as a result of the changes. Unfortunately not all
potential challenges sooner rather than later. We will communicate further once we have
completed the exercise and have decided how best to interact with FSPs on the subjects.

Board Notice 158 of 2014
Risk Management frameworks. Whilst obviously the insurers will need to review their
current standards we do expect to see certain aspects affect insurers’ partners, especially
binder holders, as they review and upgrade their overall risk management structures.
A copy can be downloaded here.

Juristic Representatives – the deadline changes again
The changes that will prevent current Juristic Representatives from trading in their own
name have been postponed until 30 June 2015. This is to allow time for further changes
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proposed in the RDR white paper on Juristic Representatives and premium collection to
be introduced at the same time. However for those who have made the decision that your
own licence is the best way forward DO NOT delay your application process.

From IISA
We thought the following extract from an IISA Newsletter was worthy of noting here as
we are aware many clients use Milpark for studies.

-

-

the next funding cycle.

-
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CPD activities
A calendar of events has been issued
by the IISA. Some interest events
even if you don’t need IISA CPD
points. It can be obtained from their
website or click here to download it.

Interesting things we
have read:
Who would want to be a director?
Given the increasing responsibilities
of a director this is a question often
asked. However if you are one you
Invest a very useful reference tool.
Click here to download a copy.
Variation or cancellation of contracts by email.
A summary of a recent Supreme Court of Appeal case that dealt with this issue. The
Click here
to view the article on their website.
Media statement from National Treasury and Department of Health on the
demarcation debate
The expected release of the demarcation regulations at the end of 2014 has been delayed
Click here to see the full media statement.
FANews 14 January 2015
Ran a summary of recent FAIS Ombud determination which the author referred to as a
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the tracking device to be tested twice a year. As Murphy would have it this did not
happen, the tracking device was not working and the vehicle was stolen. The Ombud
ruled in favour of the client as the broker had not highlighted this key requirement to the
client but rather relied on the client reading and understanding the terms (which were on
page 4 of the schedule provided). A mistake that cost just short of R 190,000.
Click here to read the full article which continues on our website.
The inference in the article is that brokers are guilty until proven innocent, the broker has
to prove they adhered to the Act; which in this case they clearly did not. The argument
lodged that a broker cannot explain each and every clause in a policy to a client is
misleading as this is not a requirement of the Code of Conduct. What is a requirement,
as set out in section 7 (1) (a) of the general code, amongst other things, is that “…
make full and frank disclosure of any information that would reasonably be expected
the need to test this otherwise there is no cover if stolen is material? Something, had it
been pointed out BEFORE he decided to insure with that broker and insurer, the client
may have decided on another product, maybe at a higher premium, with a less onerous
restriction. This is something the broker concerned should have known. There have been
many similar cases and any broker should by now know the required standards and that
reliance on a client reading, post the transaction, the policy wording is not a defence for
not having done the job properly.
A more balanced view on the responsibilities of a broker was supplied and published on
the website from Joe Kotze of the FIA.
FSB Second Quarter Bulletin has just been released – if you would like a copy send us
a mail at info@associatedcompliance.co.za and we will forward you a copy.

25

Johannesburg Address:

Tel:

Fax:

26

