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FROM AC
Our new offices

As you will know from the special
notification we sent out at the end of
November we have now moved offices. Our
new physical location is:
Ground Floor

Lakeview House

Constantia Office Park

corner 14th Avenue and Hendrik Potgieter Street
Weltevreden Park
1709

The move itself went smoothly; the access to telephone lines and IT connectivity less
so. You really only realise how dependent you are on technology when you don’t have
access to what you have been taking for granted. We won’t bore you with the details but
as many will have experienced we do not have access to landlines but we are hoping
to be live from the week of the 14th December, thankfully, we have retained our old
primary landline number – 011 678 2533.
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Our ADSL – well actually fibre line as it is now – has not yet gone live. In fact we were
told on the 10th December our installation has only been scheduled for January but at
the time of the release of this Newsletter we do not have a specific date.
As mentioned earlier we have managed to retain our old primary landline number but
could not retain the fax number. Going forward our fax number will be: 011 475 0096
Our postal address remains unaltered.
Our website has full details of our new location and pictures of our new pad. If any of
you are in the area feel free to pop in and have a look and meet the team.

One big plus factor of the new offices is that we can now host training sessions on site
for up to 20 people at a time – a feature we will be looking to use quite extensively
during the coming year.
Implications for our clients? Unfortunately our changes will mean changes in the contact
details noted in your disclosure notice. IF you had noted our physical address and fax
number then these details will need to be updated. We may choose to drop the physical
address totally - telephone, e-mail, fax and website contact details will be sufficient.

Staff changes

Some good news and some not so good…
We’ll start with the disappointing news that Maetheng Hlalele has decided to expand her
experience by joining the corporate world in a more legally focused job from January
next year. We will miss her skills and hard work and wish her well in her new career.
The good news is that Lindiwe Nkolonzi, for a number of years the backbone of the
support staff in the non-motor division, has been moved into the motor department.
She will now start her next challenge of becoming a fully-fledged compliance officer
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having just completed her financial planning qualification which will allow her to apply
for approval with the FSB as a compliance officer under supervision. We are especially
proud of Lindiwe for this achievement because when she joined us some 10 years ago
she had wanted to do IT work but had been working at a local Spar. She chose to do a
qualification that was unrelated to what she did at work without telling us and asked for
no financial assistance at all. For those that have done this qualification – or similar –
can you imagine doing it part-time while not even working in the industry? A real WOW
story and one that should motivate others.
As a consequence of Lindiwe’s move, the non-motor support team is now under the
control of Natalie van Heerden who has been promoted. She has already sent out an e-mail
regarding how she has reorganised the clients amongst her increasingly knowledgeable
and effective colleagues Thabang and Katleho.

RDR discussion groups

Following on from the release of the FSB’s update we will be holding a series of
discussion groups in the New Year
around the updated RDR proposals.
Rather than a general review as we
did earlier this year, we will be having
a more focused discussion based on
the respective market segments of our
client base. We will be starting with
underwriting managers on 26 January
2016 - invitations for the Johannesburg
based clients have already been sent out.
We will notify you separately as and when we plan further similar discussions for the
other market segments.

Juristic representatives – the practical problems continue

In following-up with clients (specifically in the motor sector) who previously traded with
juristic representatives to ensure that the required changes had been fully implemented,
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we saw that while the high level aspects such as amended agency agreements and
premium payments facilities (for non-cash payments) had been completed, other aspects
were proving challenging. We have a meeting with the FSB on 17 December 2015 to
discuss what we are seeing in an effort to avoid individual clients being targeted via
irregularity reports and rather the broader practical issues be revisited with all players
for a more effective and broad ranging solution. We will keep you posted.

Irregularity reporting – latest practical issues encountered

Throughout the implementation of this level of reporting, of which we have written
extensively of late, we have always held the opinion that where a matter is already
known to the FSB, for example late submission of financial statements or insolvent
status on submitted annual statements then a separate irregularity report was not needed.
We had reason to be questioned on this stance during a recent on-site visit by the FSB to
a client. We chose to escalate the question to the FSB and have been told that indeed we
do have to submit separate irregularity reports in such cases so this is the route we will
have to follow, although we do not see that this will add more value to the process and
if care is not taken it could cause a level of confusion.
From this question being raised the FSB chose to focus, as the example had referred to
financial statements and solvency, to a great extent on the obligations of the compliance
officer in assessing ongoing solvency of an FSP during their monitoring obligations
and that accepting a statement from a Key Individual as to the financial status is simply
not good enough. We believe sight of the actual management accounts is obviously the
best option but that our solvency declaration is also acceptable and firmly believe that
building this calculation sheet into an FSP’s ongoing management account reporting
standards is the ideal to be achieved. Expect to see us pushing this standard in 2016.

Strong arm tactics and unethical tactics – recent examples we have
encountered

In the past month or so we have become aware of tactics being employed by UMAs
and brokers that at best are unethical and at worse illegal and so far away from the TCF
ideals it is scary. These have included:
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• A broker (and a big one) demanding a fee from a UMA otherwise an entire book
of business would be moved to an insurer who had offered this broker a binder
with a fee of 5%.
• A UMA offering a broker a binder with a fee of 10% if they agreed to place all
their business with this UMA. What is interesting is that as you know a UMA
cannot offer a binder so we have to assume that the insurer concerned is aware
of this tactic.

In both cases we asked that our clients who were on the receiving end of these “requests”
to get something in writing so that this could be passed through to the FSB as we are
sure they would be interested to have a chat with the people concerned. However, the
evidence has not been forthcoming as yet.

On the subject of unethical behaviour

Some time ago we became aware of a case that involved a UMA with what are given
to understand is a less than regulatory correct relationship with a broker who went to
see a client when the client had appointed a new broker. At that meeting, based on
an affidavit from that client supported by copies of relevant documents, an offer was
made to refund the commission content of the client’s premium because the broker had
delivered poor service to the client. The cheque was banked, but the client elected to
move their account anyway and then the cheque was stopped (one has to assume this
would not have happened had the account remained with that broker).
The new broker, client and ourselves felt these actions were unsavoury and reported the
matter to the FSB. After many months of silence, reminders and forced follow-ups to the
FSB the following response was received from them:
“2.
3.
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Subsequent to receipt of your complaint, the matter was investigated .The
Registrar considered the correspondence exchanged herein and decided not to
pursue the matter any further.

Should you wish to pursue the matter further, we suggest that you may contact
an attorney of your choice.”

We did see some of the initial response from the “offending” UMA, which was poor to
say the least and what prompted us to push the FSB further, but it seems that whatever
happened subsequent to the “push” was enough to make the FSB back off.
The verbatim response we had from the incoming broker was as follows:
“It is most disappointing to know that a Broker/UMA can walk into a client’s office,
offer him R100,000 as compensation for bad services rendered, and then simply stop
payment of the cheque if the client stick to his decision to move his account elsewhere.
If this is not gross misconduct and unethical behaviour then I miss understand the
Codes of Conduct and the application thereof.”

We have to admit, based on what we know, that we have to agree. All the regulation is
meant to stamp out this type of activity and this type of reaction just makes it that much
more difficult a task for us to “preach the gospel”. How conscientiously do you think
this broker is going to apply their mind to implementing a TCF philosophy on the back
of what they perceive to be poor regulatory enforcement?

Private Sector PAIA Manual Submission Deadline
– 31 December 2015

You may remember that private companies with less than 50 employees and/or less
than R10M turnover, were exempted from compiling and submitting information
manuals in terms of Section 51
of the Promotion of Access to
Information Act (PAIA) to the
South African Human Rights
Commission until 31 December
2015, from the initial deadline
of 31 December 2011. We had
written a whole article around
helping you do your manual if
you had not already done so –
and the Human Rights Council
went and extended the deadline
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– by another 5 years – so that is until 31 /12/2020. So if you wanted to do your manual
anyway OR were not exempt back in 2011 i.e. more than R10M turnover or 50 employees
or more, then here is what we had to say;
You will remember that PAIA gives a requester the right to lodge a request from the
information officer (head) of a private body. A private body as defined in the Act includes
juristic bodies.
To refresh your memory of the requirements, in terms of Section 51 of PAIA, the head
of a private body must:
• compile a section 51 manual which is a roadmap of the company;

• submit the manual to the South African Human Rights Commission;

• effect material changes if any each time these occur and resubmit to the SAHRC;
• electronic submissions to the Commission are accepted, sent to:
Ramadimeja Legodi:

rlegodi@sahrc.org.za

Mpho Tshimane: 		

mtshimane@sahrc.org.za

Nomfundo Khulu:

nkhulu@sahrc.org.za or

• Thereafter hard copy originals must be submitted to SAHRC Head Office at the
following address:
Private Bag X2700
Houghton
2041

Tel: 011 877 3803
Fax: 011 403 0625

• update any material changes on the manual on a regular basis;

• make the manual available as prescribed by the Act at the company offices and
on their website;

• annex a request form to the manual and also make request form available on the
website and at the company premises access points;
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The manual must among others contain the following information:
• details of the company’s postal, e-mail and street address, fax and phone number
of the company;
• the description of available records generated by the company stating those
which are automatically available and those that are available on request;
• outline the request procedure in terms of PAIA;

• state who the head of the company is (CEO is usually the Information Officer in
terms of PAIA);
• stipulate the fees applicable as legislated by the Act which are chargeable to
requesters;

• remedies available to requesters if their request for information has been refused;

and

• details facilitating request for access to a record etc.

The following guidelines are available for download and are available from the SAHRC
website: www.sahrc.org.za
1.
2.
3.

PAIA Form C – This is the form that is to be completed by the person lodging a
request for information;

Section 51 Generic Version – This is the guideline for the drafting of your PAIA
manual; and
Fees – These details the fees that can be charged for information requests.

Lastly, it should be noted that when the Protection of Personal Information Act (POPI)
comes into effect, your PAIA manual will require updating so as to include additional
items in terms of POPI. We will keep you posted on what these are likely to be when the
time comes.

Office closure during the holiday period

Our offices will close on Friday 18 December 2015 and re-open on Monday 4 January
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2016. In the case of a compliance “emergency” (if such an animal exists), feel free to
contact one of the directors – although we will all be on leave in one way or another so
expect to leave a message or get an out of office response initially:
Craig Ormrod:		

082 418 8844

Bryan Thomas:		

082 323 2692

Peter Veal:			

082 600 0351

FROM HAS
The POPI Act forces all employers to be responsible and accountable for the data and
personal information of their employees. The
onus therefore rests in the hands of the employer
to not let employees’ information get into the
wrong hands.
So what is POPI again? The Protection of
Personal Information Act was made law in
2013 but is still awaiting a commencement date
to be determined by the President. Employers
will have one year from date of commencement
to comply with the Act. The main purpose of the POPI Act is to protect a person’s
constitutional right to privacy.
The Act covers the entire employment spectrum from recruitment through to retirement
in that it governs the pre-employment screening of job applicants, the processing of
personal information of employees during employment and the retention of personal
information of employees post-employment.
Employers have an obligation to comply with the conditions imposed by the Act when
processing personal information related to all the matters above.
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The eight conditions for lawful processing are:
1.

Accountability

3.

Purpose specification

2.
4.
5.
6.
7.
8.

Processing limitation

Further processing limitation
Information quality
Openness

Security safeguards

Data subject participation

Certain practical steps which an employer can start to take now in order to ensure
compliance with POPI include:
1.

Read and understand the Act;

3.

Identify and make a list of all the different types of personal information that
you process. Consider whether there is a legitimate and justifiable purpose for the
collection of certain information of employees;

2.

4.
5.
6.
7.
8.
9.

10.

Appoint an Information Officer (could be the same officer that you have appointed
in terms of the Access to Information Act);

Make sure you comply with the conditions of lawful processing (Chapter 3 of the
Act – the eight conditions above);
Identify who accesses your information;

Provide POPI awareness training to the staff who were identified in number 5
above;

Compile a data processing consent form for existing employees that authorises
the processing of their personal information. The employer bears the burden of
proving that it has its employees’ consent in order to process personal information;
Protect your devices and ensure that all personal information is password protected.
Limit physical access to devices that store the personal information;

Create a list of all third parties that may process personal information on your
behalf and ensure that they are POPI compliant and that they cannot compromise
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11.

your data. Remember, the employer remains accountable to ensure compliance
with POPI even though the employer has entrusted a third party that conduct
business on its behalf;
Look at your Internet, computer and recruitment policies and procedures to ensure
that employees confer consent to the employer to process their information.

Refer to the Associated Compliance website to find helpful POPI guides and checklists
from an HR perspective in the HAS Manual. Associated Compliance will be releasing
additional material and monitoring tools on the broader implications of POPI in the New
Year.
Remember to e-mail all your HR related queries to HAS@associatedcompliance.co.za.

New documents uploaded into the HAS Manual on the website
Guidance Note on POPI compliance

Checklist: assessing POPI compliance in your company

FROM AC PROOFED
What does RSVP mean?

These days more and more people have
got into the habit of not RSVP’ing to
events. Is it because they are too inundated
with e-mails and texts to keep up? Is it a
matter of carelessness or forgetfulness?
Did the invitation get lost in Spam? Did
the guest see the host in person and give
a verbal acceptance? Or is he or she
simply waiting until the last minute in
case a better offer comes along?
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Whether it is to a meeting, function, conference or gala event, an invitation comes with
some important obligations. Here’s a quick guide to keep you on the guest list.

RSVP

From the French, it is short for “Répondez, s’il
vous plaît,” or, “Please reply.” (It doesn’t mean
“Reply only if the answer is yes.”) This little code
has been around for a long time and it tells you
that your host wants to know if you will attend.
When you get an invitation, RSVP immediately!
It takes all of 30 seconds to check the calendar and
click the yes or no button. Done and dusted.

Is that your final answer?

• Changing a ‘yes’ to a ‘no’ is only acceptable on account of: illness or injury, a
death in the family or an unavoidable professional or business conflict. Call your
hosts immediately.
• Cancelling because you have a “better” offer is a sure-fire way to get dropped
from ALL the guest lists.
• Being a “no show” is unacceptable.

• Changing a ‘no’ to a ‘yes’ is only okay if it will not upset the hosts’ arrangements.

“May I bring…”

Don’t even ask! An invitation is extended to the people the hosts want to invite - and no
one else.

• A date. Some invitations indicate that you may invite a guest or date (Mr. John
Evans and Guest) and when you reply, you should indicate whether you are
bringing someone, and convey their name.
• My children. If they were invited, the invitation would have said so.

• My houseguest. It’s best to decline the invitation, stating the reason. This gives
your host the option to extend the invitation to your guests, or not.
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When you don’t reply

• You cost the party givers money in food, drinks, gifts, etc.

• The host has included you and excluded other potential guests that would have
responded.

• Do you know how hard it is to make a seating chart when you don’t know who’s
coming?
• Someone has to take the time to call all the guests that haven’t replied to see if
they are coming or not because they’ve spent a lot of time and money on their
special event.
• Hosts think “either I am extremely unpopular or people don’t have manners.”
What do you think?

• Each time you don’t RSVP, you fall further in the host’s estimation. Eventually,
if not immediately, you fall off people’s guest lists.

• Decide when you will know if you can attend the event and mark that date on
your calendar with a reminder to RSVP. Then call or e-mail the host: “Thanks
for the invitation, but I have some other obligations that don’t allow me to
commit right now. Can I let you know by such-and-such a date?” The host
knows you got the invite, and why you haven’t replied yet. That way, he or she
won’t worry that the reason you don’t want to commit is that you’re waiting for
something better to come along.

• You think it will go unnoticed or it doesn’t matter if you don’t plan on attending.
You’re wrong. It is very much noticed by the host that you didn’t respond “yes
I’m attending” or “no I can’t attend”, especially when they’re making up the
expensive goodie bags.
• Put yourself in the shoes of the hosts and imagine it was your event and no one
cared enough to reply to you!

So, the next time you get an invitation pick up the phone or send an e-mail to let them
know if you’re coming or not. Don’t forget. And everyone will be better off for it!
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FROM THE FSB
Status Update: Retail Distribution Review Phase 1

This long awaited update was released in November 2015 – interestingly under the
headline banner of Treating Customers Fairly. AC did publish a Special Newsletter that
provided a high level overview of the various updates and enabled you to download the
actual document. We have provided a link here to obtain a copy of the Newsletter if you
have not yet seen or read the update. Click here to download a copy.

Enforcement committee ruling

A broker, Rowe Hooper Insurance and Investment Brokers, has been fined R150,000.
The following Moonstone summary highlights the key issue nicely:
“It is fairly common practice in certain sections of the industry to make use of third
parties to obtain new business. A recent order made by the Enforcement Committee
serves to remind those who do so to make sure they act in the prescribed manner.
From November 2012 to June 2014 the Respondent had a business arrangement with
a third party in terms of which the Respondent and the third party organised life and
incapacity insurance policies for certain truck drivers who acquired vehicles through a
credit facility.
The Respondent’s actions in this regard constituted a breach of section 8(1)(a) of the
General Code of Conduct in that he failed to take reasonable steps to seek appropriate
and available information from the clients regarding their financial situation, financial
product experience and objectives so as to ensure clients were provided with appropriate advice regarding the insurance policies.
The Respondent’s arrangement with the third party constituted a breach of section 7(3)
of the FAIS Act in that the Respondent conducted financial services business with an
unauthorized financial services provider.
Under mitigating circumstances, the following point makes interesting reading:
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The contravention was due to a bona fide misunderstanding of the applicable law. The
Respondent believed that since the clients had a defined single need which was to obtain insurance cover for purposes of the credit arrangements there was no need to give
advice and to conduct a full suitability analysis. (Moonstone emphasis)

A further interesting comment reads:
“The penalty imposed on the Respondent includes a disgorgement of the profits he derived from the aforementioned policies…” My dictionary defines this as follows:
“A court may order wrongdoers to pay back illegal profits, with interest, to prevent unjust enrichment.”

While this was mentioned at the FSB annual FAIS Conference in 2012, this is the first
application of this that we are aware of”.

The aspect emphasised by Moonstone is a major aspect of this ruling. Does this mean the
FSB endorses the view that there is no such thing as a single need/no advice sale? There
have been mixed views on this since the inception of FAIS with some, especially in
sectors such as motor and funeral-based distribution that it was in order to sell a product
where there was a clearly identified single need thus no advice is given and often the
analysis aspect is also omitted. With this ruling and the proposal within RDR of a fee
being charged to the client for advice rather than it being packaged within commission,
this concept will need to be revisited by those that practice this approach.

Collective Investment Scheme – draft standards for the appointment
of managers and their fit and proper requirements
Click here to download the draft standards that are open for comment.

Exemption from the need for audited financial statements

You will recall that the FSB introduced a new standard for FSPs to apply for exemption
from audited statements, as allowed in terms of the Companies Act. Previously a onceoff exemption was needed and this was replaced by an annual application by way of
a request each year via an application now commonly referred to as Annexure A. The
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practical application of this new standard has caused some confusion, both at the FSB and
at compliance officer level, ourselves included. Our interpretation was that sole traders
and CCs who had enjoyed a blanket exemption since 2005 need not use Annexure A but
it seems this view was incorrect because that particular exemption had been repealed
earlier this year. So what does this mean? ALL annual statements not audited (remember
that if you collect premiums you have to have audited statements irrespective of what
type of company you are) will need to be supported by the use of Annexure A. As and
when we send our reminders each year we will include this annexure but we recommend
that you supply your accountant with it now and instruct them to make this part and
parcel of their work when preparing your annual statements. Click here to download a
copy of the annexure.

Credit Life Insurance Regulations

These regulations, in terms of the National Credit Act of 2005 were published for comment
on 13 November 2015. Click here to download a copy of these. Anyone involved in the
sale or administration of credit life covers should get familiar with these changes.
We have not submitted any comments (the deadline for which is 13 December 2015) but
do have a copy of the submission by SDK Compliance Consultants, whose views we
respect, and a copy is available here.

Updated Fit and Proper standards

Details of the planned changes had been planned for release in December 2015 but at
the time of publication these had not yet been seen so details will follow in our January
2016 Newsletter.

Thematic review of binder agreements

Another promised December 2015 document not available before we released this
Newsletter.

RE Exams for 2016

Moonstone have published the exam dates for 2016. Click here to download.
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FROM THE FAIS OMBUD
The 2014/2015 annual Ombud report has recently been issued – to download a copy
click here.
A useful high level summary, and searching questions, can be found in an FA News
article that followed the release.
Click here to read the full article which continues on our website

FROM THE OMBUD FOR LONG-TERM INSURANCE
A couple of case studies from the Ombud dealing with beneficiary nominations. If you
are involved in life/retirement covers you need to read this. The link is courtesy of
Moonstone. Click here

FROM THE IISA
The IISA invites you to attend the first 2016 IISA forum.
MOTOR – COMMERCIAL VEHICLE AND TRANSIT LOAD HIJACKS AND
THE POLITICAL ROAD AHEAD
Date:

Wednesday 24 February 2016

Venue:

Wanderers Club, 21 North St, Illovo

Time:

08:00 - 12:00

Presenters
Frans Cronje is a scenario planner and the CEO of the South African Institute of Race
Relations (SAIRR).
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Steve von Roretz part owner and director at Leppard Underwriting, and a director of
SAUMA.
Wayne Rautenbach is the General Manager of Regent Commercial Vehicle.
Richard Pearson, a Director of John Pearson and Associates.

Fees:
Corporate Member
Non Member
Paid up IISA Professional Member
Retired IISA Member
Kosher Surcharge
Halaal Surcharge

Ex. VAT
Incl. VAT
R307.02
R350.00
R491.23
R560.00
R263.16
R300.00
Complimentary
R394.74
R450.00
R307.02
R350.00

DOWNLOAD SINGLE REGISTRATION

INTERESTING THINGS WE HAVE READ
Insurance Gateway

A series of articles from Moonstone that set out
the structure of the regulatory framework going
forward, and some wise words of caution – useful
and informative:
Closing the regulatory loopholes: Click here to read.
Future approach to market conduct supervision: Click here to read.
The Financial Sector Regulation Act and Regulatory instruments: Click here to read.
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Professionalising financial advice: Click here to read.
And in a similar theme an article by Justus van Pletzen of the FIA under the title of:

“We cannot afford to ignore the unintended consequences of financial sector regulation”
Click here to read.

Related to all of the above:

A good presentation on the Financial Sector Regulation Bill was recently done by
National Treasury to SAIA – a copy can be downloaded by clicking here.

FANews

An article on Insight Discovery’s South African Panorama report that deals how
independent financial advisors are dealing with regulatory change. As can be expected
there are many different and maybe predictable views noted but worthy of a read
nevertheless.
Click here to read the full article which continues on their website.

An article on the RDR proposal around conflicts of interest that arise when an insurer
sets production targets for brokers – and how this may not be allowed going forward.
Another nail for the short-term administrator who uses these pre-set production levels
as one of its marketing approaches. Click here to read the full article which continues
on their website.

Moonstone

Opposition to Twin Peaks – click here to download an article that summarises the
rumblings to some of the proposals contained in the Financial Sector Regulation Bill.
Too little too late?
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Johannesburg Address:

Ground and First Floor Building B,
RPA Centre,

180 Smit Street,

Fairlands, Johannesburg
Email:
info@associatedcompliance.co.za
Tel:
011 678 2533 and 011 431 1183/4
Fax:
011 678 7731

This Newsletter was proofread by Kim Hatchuel of AC-Proofed.
Click here to download the AC-Proofed brochure
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