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From AC
TCF workshop
The presentation has now been updated
with all the answers provided by the FSB
and has been loaded on our website. Click
here to go our site to view and download
as required.
We have broken the presentation into two sections:
1.

The FSB Presentation, which provides useful background to the TCF initiative and
the all important Questions and Answers, which themselves have been grouped as
follows:
General Questions
Twin Peaks and TCF
Outcome 1
Outcome 2
Outcome 3
Outcome 4
Outcome 5
Outcome 6

Each Question/Answer is
in PDF format for ease of
downloading/printing.
2.
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The AC presentation. This provides guidance on how you could approach the initial analysis, implementation and on-going monitoring of your desired outcomes.

If you would like us to assist in any aspect of your own TCF plans then please contact
Peter Veal (peter@associatedcompliance.co.za) who will be able to provide terms for
that assistance.
We have to compliment the Hollard on their staff TCF awareness campaign. During a
ranged from large visual displays in the coffee shop/recreational areas to napkins that
have the various outcomes printed on them. They even have posters in the toilets! There
is no way a Hollard staff member could ever say they have never heard of TCF. Whilst
many of our clients do not have the resources or the need to attack TCF at this scale they
all need to ensure that all staff are as equally aware.

Financial Services Laws General Amendment Act
This month we saw the “triggering” of most parts of Financial Services Laws General
Amendment Act which, in the main, gives additional authorities to the FSB and tidies
-

Tabled in Parliament on 25 September 2012, the Bill was adopted on 16 October 2013
and published on 16 January (see our Blog from last month) with commencement date
Whilst the biggest impact will be on insurers, nevertheless the following will be of interest to every practitioner:
1.

ary” have been deleted from the Short-term Insurance Act to make way for the
the FSB in the very near future. However, the actual implementation of these
deletions will only be effective when the Regulations have been revised;

2.

Section 8(5) of the Short-term Insurance Act which presently allows an intermediary to charge a fee to a policyholder has been deleted. As in point 1 above, the
actual ‘triggering’ of this deletion will only take place sometime in the future;

3.

In line with the above, Section 48 of the Short-term Insurance Act has been
changed to prohibit any intermediary from earning any remuneration from a pol-
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icyholder, unless agreed in the Regulations. Naturally this change will also only
become effective when the new remuneration rules have been implemented;
4.

No person can now publish any advertisement, brochure or similar communication which relates to a short-term policy that does not prominently include the
name of the short-term insurer or Lloyd’s underwriter;

5.

With effect from 30 May, a representative will only be able to contract in the
name of the FSP under whose license the representative acts.

6.

fessional development’;

7.

There is no longer any reference to an ‘Advisory Committee’, which the FSB
had to consult in the past before making certain changes to Regulations;

8.
regulation, and is now prominently embedded in all the appropriate Acts;
9.

License withdrawals, suspensions, and other publications will be published on
the FSB’s website in place of the Gazette;

10. In the past, every Representative had to be able to produce what we have referred

11.

-

12.
Point 5 above has a major impact on FSPs that make use of juristic representatives, as it
implies that all branding of the juristic entity will be lost. Moreover, it will require the
cancellation of agency agreements in the name of the juristic representative, which will
have to be transferred to the primary license holder. Where there are binder agreements
in place these will also have to be cancelled and replaced.
Accounting systems and procedures will have to be reviewed, and there is not much
time to do this.
What is just as concerning is that this change also implies that IGF changes will be
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necessary for those juristic representatives that are presently collecting premium, which
responsibilities will presumably have to be carried by the primary license holder.
If you are a juristic representative or you are an FSP that operates through juristic representatives our suggestion is that you urgently contact us for guidance.
Points 10 and 11, effective 28 February, are interesting as they require that this disclosure
Certain industry segments manage this fairly well already (e.g. the direct marketers) but
the traditional sales process will need to be reviewed to provide for this requirement.
Face-to-face discussions can provide for this and in fact it is often seen in long-term
business where the representative has been providing this is almost non-existent in short
term operators. How will telephone work from a broker to client need to be adjusted?

Brokers earning fees over and above commission
This topic was discussed recently at an on-site visit at a UMA client of ours. It seemed
that the FSB wanted a feel for the amounts/percentages paid over and above commission
is responsible for monitoring these fees (the fact that the fee must not include services
the broker already gets commission for) in the brokerages. Some feel it should be the
cally for those clients with binders and outsource agreements, but monitoring this for all
level of clients now seems likely.

HR credit status checks
and proper checks was discussed. The FSB suggested that a clause be added to the current HR Policies / Employment Contracts to allow for annual credit checks and that such
checks be undertaken for all staff not just KIs and Reps.
We are currently reminding all clients of the need for an annual Fit and Proper check but
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have not suggested that a credit check become a standard part of that process and at this
stage will not do so until we get some clarity as to whether this is a recommendation or
an expectation.

Pressure from the FSB - who will be next to tighten the screws?
One of our broker clients received a letter dated 14 February 2014 from their insurer,
clearly as a result of a visit from the FSB. The primary focus seems to have been the lack
of data transfer from brokers to the insurer as required by the Outsource regulations. The
time lines given the brokers to comply with data transfer standards were until 28 February. Not long at all if your systems are not ready and not long considering all insurers
have had well over a year to achieve compliance with these data transfer regulations.
In the letter we also found comments regarding the FSB’s view that the brokers were
earning excessive fees to be of interest.
Whilst we have not seen or heard that the review of binder/outsource fees by the FSB
has been completed it seems to us that the exercise must have been released internally
by the FSB as how else would they be able to make the statement that some fees are
excessive. We are intrigued as to what the FSB view as excessive.
Whilst we have this letter as our point of reference we are sure that similar visits to insurers are in the process of happening and it is likely that similar reactions will be seen
by other insurers.

People rejoining the industry as representatives after a gap of more
than 5 years
This issue was discussed at the latest CISA FAIS forum as a result of an actual case we
had with one of our clients.
The regulations state that only experience gained within the preceding 5 years can be
taken into consideration when assessing how such a person can be added i.e. with or
without supervision.
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however the experience will deem not to have been obtained if it was more than 5 years
ago and thus when adding the representative they would be under supervision for the
partially completed then these would need to be completed within the stipulated time
frames and supervision would remain a feature until these were completed.
-

Technically an application for exemption from the 5 year experience limitation could
be considered if it can be shown that the experience previously obtained is still relevant
– however we have no practical experience as to how such an application would be
viewed by the FSB.

representatives with a 31 December 2013 deadline who have actually completed their
To avoid this problem a formal exemption application has to be made to the FSB to allow those representatives to continue to act as such until such time as INSETA issue the

The future of the broker model?
At a recent road show by one of the major banks the FSB gave a presentation, that
amongst other things, had a slide under the heading “Contractual relationships” that
stated that the intermediary will be expected to disclose the nature of their relationship
with product suppliers. It had three categories of intermediary;
Independent Financial Adviser (IFA):
No product supplier allegiance/commitments
Can advise on a range of products, but “whole of universe” not realistic
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Multi-tied agent:
Covers most of current so-called “independent” advisers
Should disclose range of product and/or product supplier that can advise on
Tied agent:
Limit to one supplier / group only
Remove current “hybrid” models
Is this the structure around which the retail distribution review will regulate how fees
and be charged and commission earned? It’s interesting that the IFA has “No product
supplier allegiance/commitments” which we assume to mean, amongst other things,
binders.

the issue of investments in related parties being excluded from your assets when calcurectly through one or more intermediaries over the reporting period.
ence, directly or indirectly through one or more intermediaries
Another entity that is under the common control with the reporting entity
through having:
- Common controlling ownership
- Owners who are close family members
- Common key management

AC sponsors hockey team
hockey team of a local high school, Rand Park High. We will get some photos up on the
website as soon as the AC branded kit has been handed over to the team.
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From the FSB

the report and provided the following general comments:
It elicits very little of substance – especially for an FSP who has been licensed
for many years. Does this level of information really provide the regulator with
comfort?
This report should be used for an FSP licenced in the past 18 months. A separate
report - based on exception reporting/any changes that have occurred e.g. no
longer part of a group, should be used for more established FSPs.
All questions where questions are asked on the existence of a standard or procedure should include questions on if they are any good and used e.g. replacement
products.
Why no TCF questions? We were led to believe there would be some questions.
We believe it is important to include this as it will drive home the importance of
the need for action from those FSPs that have done nothing and provide the FSB
with an indication as to where the entire market is on the process.

Every year there are practical issues that only get picked up when work actually starts.
We also supplied a list of practical comments on actual questions.
The FSB have advised that the focus group has been disbanded. To quote Charene Nortier as to the reason and plan;

We see this as a great pity because just as we, via the Forum we attend at the Compli-
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the FSB the channel is removed. We sincerely hope the “other ways” referred to happen
quickly and are effective.

-

-

The question has always been asked whether this means that KI must also be appointed
as a representative. Our view has always been that this was the intention, but not all
agreed – even SAIA have been pushing for clarity.
Well we have now been provided with the clarity. A response to the question submitted
by the CISA FAIS Forum has been provided by the FSB as follows:

-

Whilst we now know appointment is not needed one has to ask the question that if a KI
did indeed meet these standards why they would not be appointed anyway – especially
as the 5 year experience limitation (experience gained more than 5 years ago is not
deemed relevant experience) may prove to be an issue in later years should such a KI
representative experience. It is also of little practical help to those FSPs with limited resources or wanting to expand their licence categories as they still effectively need a KI
– whether acting as a rep or not.
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It seems the application process
around this is under review. We recently had a query with a client on
no application had been made –
which is against “the rules” based on
the current Board Notice and application form. The FSB accepted the
application had been made. We queried this as this was contrary to the
advice provided by ourselves. The
answer we received was;

Aggregators
Based on input from a client we are given to understand that the insurance division of
the FSB are looking at where an aggregator should best be regulated. No hints at this
stage as to how this will turn out but it seem the independence factor of the aggregator

formation on their insurances to a third party without consent. This was in terms of the

Section 3(3) of the General Code of Conduct stipulates:
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client or, subject to section 4(1), a product supplier in regard to such client or supplier,
unless the written consent of the client or product supplier, as the case may be, has
been obtained beforehand, or disclosure of
the information is required in the public
interest or under any law.
The ruling states that this was a bona
that the client suffered as a result of this
still R 50,000! Clearly a disgruntled client who decided to lodge a complaint.
The control of client information and the passing of leads and client details, even with
the best of intentions, can go wrong. POPI will further entrench the FAIS standards used
in this case.

From the IISA
A full list of the current CPD activities can be obtained from the IISA website www.iisa.
co.za. Remember the CPD hours earned at these events relate to the IISA’s CPD program for professional members.

From SAUMA

SAUMA have recently requested members to “vote” on whether or not UMA’s should
be removed from the scope of the FAIS Act. Their circular was as follows;
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-

-

-
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-

-

-

-

If this topic is indeed discussed as part of the retail distribution review, although this
seems the wrong platform for such a discussion, then we don’t expect any feedback on
any formal submission from SAIA/SAUMA until late next year at the earliest.

From the Registrar of Collective Investment Schemes
The following article courtesy of Moonstone;

FSP Fined for Promoting Unregistered Scheme
The Registrar referred a suspected contravention of Section 65(3) of the Collective In-

16

vestment Schemes Act, No 45 of 2002 (CISCA) to the enforcement Committee. It was
alleged that the FSP solicited investments in an unregistered foreign collective investment scheme.
The Registrar considered the mitigating factors, which included:
The FSP did not receive remuneration for the introduction of clients to the fund;
No loss was suffered by investors as a result of the contravention;
The FSP fully cooperated with the Registrar during the enforcement process;
The FSP removed the name of the fund on its business premises and ceased to do
presentations on the fund;
Only 5 clients entered the fund due to the FSP’s presentations, and only an
amount of approximately R200 000 was invested.
Consequently, the Registrar agreed to a penalty of R10 000 and a contribution to the
costs of the Registrar in the amount of R114 000 in settlement of the matter.
A subsequent article in
Die Burger states that referral arose after a routine visit by the FSB to
the premises of the FSP,
where the name of the
unregistered scheme was
the FSP. The latter denied
that he promoted the fund,
and stated that the only
investors he referred to it
were family and friends
who had approached him.
The article states that the FSB’s view is that the FSP “actively” promoted the scheme by
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From the Financial Intelligence Centre
An extract from the FIC website;
Kindly note that the Financial Intelligence Centre (FIC) has established a Compliance
Contact Centre to deal with queries related to compliance with the Financial Intelligence
Centre Act, No.38 of 2001, as amended (FIC Act).
This dedicated telephone service is geared to handle all FIC Act-related compliance
queries, such as:
Whether or not a business is required to register with the FIC;
How to register with the FIC;
What types of businesses are required to register with the FIC;
Technical issues relating to the registration process;
Queries relating to complying with the provisions of the FIC Act.
The FIC Act Compliance Centre can be reached on: 0860 222 200
The FIC is also still able to receive e-mailed compliance based queries on:

-

For calls unrelated to compliance matters, please call the FIC on: 0860 342 342.

Interesting things we have read

It was nice to hear last month that FA News enjoys our Newsletter – praise indeed –
however they raised a query with us following a comment we made in the Interesting
things we have read section of our January Newsletter. In that edition we were referring to a comment made by them in reporting on a repudiated claim where they stated
that TCF came into effect from January 2014. We commented that this was not correct.
Rianet Whitehead of FA News contacted us about our apparent rebuke as she felt they
were not wrong in making this statement. We debated the merits of when TCF “starts”
and basically agreed that what was meant was that 2014 will see a real focus on TCF
implementation and possible sanctions arising as a result.
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A summary of the FAIS
Ombuds case against Suzette Brickhill and Protea
Makelaars, the third time
this “lady” has fallen foul
of the regulations, under
the heading of DETERMINATION SHOWS THE
NEED FOR DRACONIAN MEASURES Click
here to read the full article which continues on our
website.
Risk management - For those that enjoy risk management - be it for your own company
or for your client we would recommend you subscribe to Risk Doctor. As well as regular
newsetters they have a website and a You-tube channel where a variety of risk management based presentations can be seen.
INSURANCE ENGINE HOPES TO REVOLUTIONISE THE INDUSTRY - A tool
released by Deloitte – rather read the article then we try and explain what this is and
how it works but may be worth some attention. Click here to read the full article which
continues on their website.
TAKING STEPS TOWARDS A PROACTIVE INDUSTRY - An article that touches
on the RDR debate and has references to the no commission model adopted in Europe.
Click here to read the full article which continues on their website.
COVER:
Insurance in the name of the law. By Rohan Coetzer, Swiss Re - An article on what
is being referred to iLab or to give it its full title the Insurance Laws amendment Bill
Learn More...
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Personal Finance 17th February 2014 – an article by Laura du Preez, entitles Vote
Rigging at Medshield about the nonsense over payments of fees to brokers by the medical aid. Will the regulator step in and try and prevent payments outside of commission
as the FSB has done with the binder regulations?

An article from Norton Rose Fulbright South Africa by Patrick Bracher
“Someone supplying leads that may indirectly result in a policy being taken up is not an
intermediary limited by the commission regulations nor requiring accreditation under
the FAIS Act
An intermediary for the purposes of the FAIS Act and the Short-term Insurance Act is
someone who acts as a go-between interposed between a client and product supplier
into. That means that someone supplying leads that may indirectly result in a policy being taken up is not an intermediary limited by the commission regulations nor requiring
accreditation under the FAIS Act.
has said about the meaning of the phrase “rendering services as intermediary” since the
Short-term Insurance Act came into force.
In ordinary language an intermediary is a person who intermediates between two parties
to bring about an agreement between them. That is why, for instance, issuing policy
service under the FAIS Act.

service and the remuneration for providing the service must be reasonable. The service
not be used as a way of supplementing regulated intermediary earnings.”
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We understand this process will form part of the RDR so it will be interesting to see how
the regulator views this process but in the meantime any such arrangement – be it you
are using lead providers or are a lead provider – should be reviewed to ensure that the
fee is both reasonable and that formal agreements are in place.

The following is courtesy of Compliserve:
£30,647,400 to HomeServe Membership Limited (HomeServe). The FCA found that
HomeServe had serious, systemic and long running failings, extending across many
key aspects of its business. In particular, during the period January 2005 to October
2011 it mis-sold insurance policies, failed to investigate complaints adequately, its
were reluctant to address risks to customers if there was a cost implication involved.
HomeServe is an insurance intermediary, which sells home emergency and repairs
insurance cover.

A client has been battling with a query raised by the FSB over the charging of fees for
premium collection and was becoming increasingly frustrated at the FSB’s approach
which they saw as being over the top (not the words used when discussing with our-

THIS IS WHAT FAIS HAS CREATED WITHIN OUR INDUSTRY!
Hope you have the sense of humour
to appreciate the joke and not take it
personally. Enjoy your weekend.
Brave words indeed when one of
your business practices is being
investigated!
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